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The dry details of modern judicial opin- 
ions are seldom enlivened by a touch of 
humor, and, when, in the reports of decisions, 
we find something in the view or language of 
a court or of one of the judges, that provokes 
a sinile, it is like a green spot in the desert. 
The dissenting opinion of Chief Justice Bleck- 
ley of Georgia in the recently reported case 
of Dilberto v. Harris is of that character. The 
controversy in that case was concerning a 
hat lost in a barber shop for which the owner 
sought to hold the barber responsible. In- 
asmuch as the costs in the case were probably 
many times the value of the hat, it is alto- 
gether likely that the litigants were fighting 
for principle rather than for pelf. 

The Supreme Court affirming the lower 
court, held that the proprietor of a barber shop 
kept for public patronage is liable toa customer 
for the value of his hat, which was deposited on 
a hat-rack in the shop, and which, while the 
customer was being shaved, disappeared from 
the shop and was thus lost, such proprietor, 
being, under these facts, a bailee for hire as 
to the customer’s hat. Chief Justice Bleck- 
ley, however, did not agree with his associates, 
and filed a dissenting opinion in which he said 
that ‘‘it hath never happened, from the earliest 
times to the present, that barbers, who are 
an ancient order of small craftsmen, serving 
their customers for a small fee, and enter- 
taining them the while with the small gossip 
of the town or village, have been held re- 
sponsible fora mistake made by one customer 
whereby he taketh the hat of another from 
the common rack or hanging place appointed 
for all customers to hang their hats ; this rack 
or place being in the same room in which 
customers sat to be shaved. The reason is 
that there is no complete bailment of the hat. 
The barber hath no exclusive custody there- 
of, and the fee for shaving is too small to 
compensate him for keeping a servant to 
watch it. He himself could not watch it, and 
at the same time shave the owner. Moreover, 
the value of an ordinary gentleman’s hat is 
so much, in proportion to the fee for shaving, 
that to make the barber an insurer against 
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such mistakes of his customers would be un- 
reasonable. The loss of one hat would ab- 
sorb his earnings for a whole day; perhaps 
many days. The barber is a craftsman labor- 
ing for wages, not a capitalist conducting a 
business of trade or trust.’’ 


In Couchman’s Adm’r v. Couchman, re- 
cently decided by the Court of Appeals of 
Kentucky, it was attempted to avoid a gift 
by an adopted child to one of her adopted 
parents, chiefly upon the ground that such a 
transaction is ipso facto fraudulent, on ac- 
count of the relations between the parties. 
The court, however, thought otherwise and 
upheld the gift. It appeared that a husband 
and wife had taken and raised as their own 
another’s child, and the latter on reaching 
majority received a legacy. of money under 
the will of the husband. A gift inter vivos 
of this money—being the child’s entire estate 
—by the child to the wife was contested, the 
suit being by the administrator of the child 
to avoid such gift. 

The court ignored some English author- 
ities cited to sustain the invalidity of the 
transaction, grounding its decision upon the 
case of Jenkins v. Pye, 12 Pet. 253, where a 
gift from a daughter to a father was upheld, 
and the English authorities, wherein such a 
gift is declared prima facie Void, were re- 
pudiated. 








The Harvard Law Review calls atten- 
tion to the recent case of Robins & Co. v. 
Gray in the English Court of Appeal which 
brings up an interesting legal question. In 
that case it appeared that a commercial 
traveler did not pay his hotel bill, and the 
proprietor set up a lien on certain articles in 
his custody, although he had known allalong 
that they were the property of the salesman’s 
employer. The court held that, as the inn- 
keeper was bound to receive the articles, re- 
gardless of whose they were, he was entitled 
to his lien, notwithstanding his private knowl- 
edge of the ownership. Lord Esher’s opin- 
ion is refreshing. Whether agreeing with 
his conclusion or not, all will welcome so 
clear and straightforward a treatment of a 
subject which has often been handled vaguely 
and unsatisfactorily. 

The statement in the opinion that the de- 
cision represents what has been the undis- 
puted law for centuries strikes the Harvard 
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Law Review as rather broad, calling attention 
to Broadwood v. Granada, 10 Exch. 417 and 
Threfall v. Borwick, L. R., 7Q. B. 711, where- 
in the courts had evidently a contrary prin- 
ciple in mind. Wharton on Innkeepers, p. 
119, makes the unqualified assertion that 
the innkeeper has no lien on goods he knows 
are not the property of the guest. That this 
is the view of American courts is shown by 
such cases as Cook vy. Kane, 13 Oreg. 482 
and Covington v. Newberger, 99 N. C. 523. 
The Harvard Law Review, however, thinks 
that the doctrine of this latest English case is 
clearly preferable, saying, that ‘‘as the inn- 
keeper’s lien is grounded, not on the credit he 
gives his guest on the faith of the goods, but 
on the extraordinary liability imposed on him 
by law, it seems only just that on all goods 
which he is bound to receive he should have 
his lien, whether or not he knows them to be 
the property of another than his guest. As 
to articles which he is not bound to receive, 
his state of knowledge or ignorance may be 
material, but in the ordinary case, where he 
has no choice, it should not be the crucial 
test.’’ 








NOTES OF RECENT DECISIONS. 


CriminaL Law—Rare — Evipence—D Ec- 
LARATIONS OF INJURED FemMaLeE.—lIn State v. 
Myers, 64 N. W. Rep. 697, it is decided by 
the Supreme Court of Nebraska that evidence 
of the complaints of the injured party ina 
prosecution for rape are admissible only as 
corroborative of her testimony, and are not, 
except when made in extremis, admissible as 
independent evidence of the offense charged ; 
and that when in such case the injured fe- 
male does not testify as a witness, her dec- 
larations relating to the alleged assault are 
not admissible in evidence, and the fact that 
she is incompetent to testify, on account of 
imbecility or for other reasons, is wholly im- 
material. The court says: 

Did the court err in rejecting evidence of the state- 
ments above mentioned? It was shown without ob- 
jection that the said Elizabeth left the home of her 
sister, Mrs. Rauscher, about2 o’clock P.M. of the 
day in question, going into “the timber’? to look for 
the cows, and returned between 4 and 5 o’clock. At 
that time her underclothing was torn, and the condi- 
tion of her person strongly indicated the commission 
of the wrong alleged. Indeed, so strong is the in- 


ference of the outrage from the facts in evicence that 
we may, for the purpose of this examination, assume 





the corpus delicti to have been fully established. It 
was held by this court, in Oleson v. State, 11 Neb. 276, 
9 N. W. Rep. 38, that, while it is permissible to show 
that the prosecutrix made complaint of the alleged in- 
jury, such complaint constitutes no part of the res 
geste, but isa circumstance only, corroborative of 
the story of the prosecutrix, and that, unless she isa 
witness in the case, is wholly inadmissible. See, also, 
Mathews v. State, 19 Neb. 337, 27 N. W. Rep. 234; 
Hannon y. State, 70 Wis. 448, 36 N. W. Rep. 1; Peo- 
ple v. McGee, 1 Denio, 19; Weldon v. State, 32 Ind. 
81; Reg. v. Nicholas, 61 E.C. L. 246; 1 Greenl. Ey. 
213. But the identical question here involved was 
presented in Hornbeck v. State, 35 Ohio St. 277, in 
which, after a careful review of the authorities, it is 
held that, where the female alleged to have been as- 
saulted is, by reason of imbecility, incompetent to be 
sworn as a witness, her declarations are inadmissible 
for the purpose of proving the alleged offense. In 
the opinion in that case, by Gilmore, C. J., we find 
the rule thus tersely stated: ‘In cases of violence to 
the person, except when made in extremis, the dec- 
larations of the injnred party are hearsay, and there- 
fore inadmissible to prove the offense, and the fact 
that the declarant is incapable of taking an oath, by 
reason of imbecility, insanity, or infancy, will not 
justify a departure from the long and firmly estab- 
lished rule of evidence on the subject.” The ruling 
of the district court must, in the light of the authori- 
ties cited, be regarded as sound. 





PRINCIPAL AND SURETY—LIABILITY ON OF- 
FICIAL Bonp.—The Supreme Court of Oregon 
decides, in Baker City v. Murphy, that the 
sureties on the official bond of a city treas- 
urer, elected for one year under a city 
charter, providing that he shall hold office 
until his successor is elected and qualified, 
are liable for defalcation of their principal 
after the expiration of the year, while holding 
over pending the qualification of his succes- 
sor. The court says: 


It is a well-settled rule of law, recognized generally, 
if not by all the authorities, that bonds or obligations 
given to secure the performance of official duties are 
to be construed with reference to the term for which 
the incumbent is elected or appointed; and it is 
equally well settled that the law governing as to the 
term, its time of commencement and expiration, and 
the conditions and contingencies upon which it shall 
begin, continue, and come to an end, enters into and 
forms a part of such bonds or obligations, where 
general language is used in stipulating the conditions. 
Sureties upon such undertakings are presumed to 
have known the duration of the term when they be- 
came parties to them, and to have intended to bind 
themselves to the extent, and for and during the time 
that their principals are bound. It is only upon the 
application of the rule to statutory enactments gov- 
erning the tenure of office that the authorities appear 
to part company. Welch v. Seymour, 28 Conn. 393; 
Kitson v. Julean, 24 Law J. Q. B. 204; Wapello Co. v. 
Bigham, 10 Iowa, 42; Treasurer v. Mann, 34 Vt. 371; 
Waterworks Co. vy. Atkinson, 6 East, 511; Wardens v. 

sostock, 5 Bos. & P. 179; Lord Arlington v. Merricke, 
2 Saund. 412; Hassell v. Long, 2 Maule & 8. 368; Bank 
v. Hunt, 72 Mo. 597; Thompson vy. State, 37 Miss. 522; 
State y. Berg, 50 Ind. 496; Sparks vy. Bank, 3 Del. Ch. 
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300; Riddel v. School Dist., 15 Kan. 168; Mayor, etc., 
yv. Crowell, 40 N. J. Law, 207; State v. Crooks, 7 Ohio, 
pt. 2, p. 221; Scott Co. v. Ring, 29 Minn. 401, 138 N. W. 
Rep. 181. Considered in the light of this rule of in- 
terpretation, did S. F. Murphy’s term of office as city 
treasurer come to an end November 6, 1893? If it did, 
—if it expired absolutely upon that date,—then his 
acts thereafter were functus officio, in so far, at least, 
as they could have any binding force and effect touch- 
ing the liabilities of the sureties upon his official bond. 
In the State constitution (section 1, art. 15), it is 
provided that “all officers—except members of the 
legislative assembly—shall hold their offices until 
their successors are elected and qualified.”” Under 
this section, and the provisions of an act regulating 
the election of railroad commissioners, wherein the 
term of office was fixed at two years, “and until their 
successors are elected and qualified,” it has been re- 
cently held by this court (Eddy v. Kincaid, 41 Pac. 
Rep. 156) that such commissioners were entitled both 
to the office, and the emoluments thereof, while hold- 
ing over after the expiration of the two-years term, 
the legislature having faileu to elect their successors, 
And in State v. Simon (Or.), 26 Pac. Rep. 170, Bean, J., 
says: ‘‘But, whatever the rule atcommon law may 
have been, it is clear that when, by the constitution or 
law, officers are elected or appointed for a term, and 
until their successors are elected and qualified, they 
are thereby. authorized to hold and exercise their of- 
tices until their successors are duly elected or ap- 
pointed under some existing provision of law.” So 
that the law may be considered as settled that State 
ofticers holding over under the constitution, or under 
an act of the legislature entitling them to hold ‘until 
their successors are elected and qualified,” unless 
otberwise restricted, are entitled both to the oftice 
and the emoluments appurtenant thereto. The 
charter of Baker City was accorded to it by the legis- 
lature. By its provisions (section 9) it is enacted that 
“the treasurer shall be elected for one year by the 
qualified voters of Baker City at each general election 
as hereinafter provided, and shall hold his office until 
his successor is elected and qualified.”” Laws 1895, p. 
452. While this is not a State office, the legislature 
has provided that the treasurer shall hold until his 
successor is elected and qualified, which it had the 
undoubted right and authority to do; and, by a parity 
of reasoning, the tenure of office must be governed by 
this express provision. Can it be said, then, that the 
treasurer’s term of office had come to an end on the 
6th day of November, 1893? And in what respect can 
it be said that his subsequent acts are functus officio 
while holding over pending the election and qualifica- 
tion of a successor? 

In State v. Berg, 50 Ind. 501, the court say: “‘Under 
the constitution, as well as under the law fixing the 
term of Berg’s office, it is clear that he was entitled to 
hold the office, not only for the year, but until his 
successor was elected and qualified. As long as he 
continued in the office, his successor not having been 
elected and qualified, he was such officer, not de facto 
merely, but de jure. The constitution, and law under 
which he was elected, enacted in pursuance of the 
constitution, made him such.” The _ conclusion 
reached here is based, it is true, upon the constitu- 
tional as well as the statutory provision on the sub- 
ject, but it is a direct adjudication as to the tenure of 
the office. State v. Smith, 87 Mo. 158, is a case much 
in point, with the constitutional element eliminated, 
and arose under the provisions of the charter of the 
city of St. Louis. Black, J., in delivering the opinion 
of the court, says: “It is true, the law by which the 





relator was appointed fixed the term of office at four 
years, and contemplates that at the expiration of that 
time a new appointment will be made; but the same 
law also contemplates that the appointing power may 
not be promptly exercised, and to prevent a vacancy 
the incumbent is made to hold over until such ap- 
pointment is made. This is a contingency contem- 
plated by the law, and enters into every such appoint- 
ment, and the time he holds over the designated 
period is as much a part of the term of his office as 
that which precedes the date at which the new ap- 
pointment should be made. We have seen, this is so 
for all purposes of holding the office, and in svits 
against the officer and his sureties on his of- 
ficial bond, and it must also be true with 
respect to the emoluments of the office.” 
See, also, Bank v. Hunt, 72 Mo. 597; Long 
v. Seay, Jd. 648; and State v. Kurtzeborn, 78 
Mo. 99. In Taylor v. Sullivan (Minn.), 47 N. W. Rep. 
802, itis held that ‘“‘the incumbent of an office, the 
term of which is for a specified period, ‘and until his 
successor is elected and qualified,’ is entitled to re- 
tain the office after the lapse of the specified period, 
in the event of the election of another person to suc- 
ceed him who is ineligible.” See, also, in support of 
this doctrine, State v. Benedict, 15 Minn. 198 (Gil. 
153), and People v. Tilton, 37° Cal. 614. Andifno 
vacancy occurs the incumbent’s term must be con- 
tinuous. In State v. Howe, 25 Ohio St. 597, it is held 
that an incumbent so holding over after the technical 
term is in office de jure; but it was there thought 
that the time intervening the expiration of the period 
fixed by the statute and theelection and qualification 
of a successor was not a part of the preceding term, 
and that the holding over was pro tempore. In other 
cases it is held that the holding over is but an occu- 
pancy of that portion of the successor’s term. See 
Riddel v. School Dist., 15 Kan. 170. One thing, how- 
ever, is palpably manifest,—that the right to hold over 
is by virtue of the previous appointment or election 
and qualification; it is a right accorded by statutes 
regulating the tenure of office. The holding does not 
come to anend on the day of the expiration of the 
statutory period, unless there comes a duly elected 
and qualified officer to cut it off, or unless his recog- 
nized successor is inducted into the office. In one 
sense, the holding over is pro tempore, because the 
time of the holding is dependent upon the election or 
appointment of a successor; and in another it may be 
considered as the occupancy of a successor’s term, 
which is shortened by that length of time. But the 
holding for the technical term and the holding over is 
a recognized right arising from one appointment 
or one election. The tenure of office is indivisible. 
Itcannot be considered as a broken term, or as a 
double term; it is one continuous holding; and a 
holding over abiding the election of a successor, it 
seems to us, is as much a part of the term of office as 
that which precedes it, and the interpretation of the 
bond in question must be governed accordingly. 

The city charter provides (section 23) that “‘every 
person elected to office under this act shall qualify 
by taking and filing with the auditor within ten days 
from his election an oath of office ;” and it is contended 
for this provision that a failure or refusal to thus 
qualify within 10 days has the effect to vacate the of- 
fice. However this may be, the clause in question 
has reference to the officer elect, and not toan in- 
cumbent who has already qualified, and is holding 
over the particular term. There is no provision in 
the charter requiring an officer holding over pending 
the election of his successor to requalify. If there is, 
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our attention has not been called to it. He continues 
in office by virtue of his previous election and qualifi- 
cation, and the term is coextensive with his holding 
in that capacity. In coming to this conclusion, we 
have not been unmindful of the rule that the con- 
tracts of sureties are to receive a strict construction, 
and that they ought not to be bound, except by the 
letter of their undertaking. 

As bearing upon the foregoing conclusions, we cite, 
also, Badger v. U. S., 93 U. S. 599; State v. Saxon, 25 
Fla. 792, 6 South. Rep. 858; Placer Co. v. Dickerson, 45 
Cal. 12; Mayor, ete. v. Brooks, 49 Ga. 179; Kimberlin v. 
State (Ind. Sup.), 29N. E. Rep. 7738; People v. Beach, 
77 Ill. 52. Nor is King Co. v. Ferry (Wash.), 32 Pac. 
Rep. 588, opposed to this view. There the legislature 
enlarged or extended the term after the execution of 
the bond. This was held—and correctly, too—to be 
an impairment of the sureties’ contract; for at the 
time of assuming the obligation they could not have 
had in mind the extended period which the legisla- 
ture afterwards saw fit to add to the term fixed by 
law, and did not engage to become responsible for 
the acts of their principal during the added period. 
Mr. Throop, in his work on Public Officers ‘Sec. 213), 
says: “But, whatever may be the true rule in the 
case of a wrongful holding over, the weight of 
American authority sustains the proposition that, 
where an officer holds over rightfully,—that is, pur- 
suant toa statute providing that he shall hold over 
until his successor shall be chosen, or shall be chosen 
and qualified,—this constitutes one of the exceptions 
to the rule that the liability of the sureties in an offi- 
cial bond does not extend beyond the principal’s 
term, and that the sureties are liable for his defaults 
during the additional time.” See, also, in this con- 
nection, Thompson v. State, 37 Miss. 522, and State v. 
Wells,8 Nev. 105. And this view has been adopted 
in Eddy v. Kincaid, supra. But whether considered 
as an exception, or as the rule itself, it can only be 
sustained upon the principle that the holding over is 
a continuation of the term, and together with the 
technical term, constitute one and the same term. 

Many authorities are cited by counsel for appellant, 
of which Chelmsford Co. v. Demarest, 7 Gray, 1, is 
the leading case, in support of the contention that 
the sureties are not held beyond the particular term. 
But it will be found, upon an examination of these au- 
thorities, that nearly all of them consist of cases where 
the incumbents have been re-elected or reappointed 
to the same office, and the authorities have permitted 
them to continue in office without again qualifying. 
In such a case itis the duty of the authorities to re- 
quire the incumbent to requalify, and, upon his fail- 
ure or refusal to comply with the requirement, to de- 
clare the office vacant, failingin which the sureties 
are not bound beyond the term, or, as some of the au- 
thorities say, a reasonable time thereafter. See, in 
this connection, Rany v. Governor, 4 Blackf.5. The 
case is the same as if one officer succeeds another by 
election or appointment, andis inducted into the of- 
fice without qualifying. The former term lapses, 
and the new one begins with an incumbent without 
sureties for the due and faithful observance of his 
duties. These authorities are without relevancy 
here. 





MASTER AND SERVANT — LiABILity oF Mas- 
TER—UsE or Exptostves.—In Burke v. An- 
derson, 69 Fed. Rep. 814, decided by the 
United States Circuit Court of Appeals for the 
Seventh Circuit, it appeared that one M was 





a contractor, engaged in making a road-bed 
for a railroad, and one J had sole charge of 
the work for him as general manager and 
superintendent. The work was carried on by 
blasting the frozen ground with dynamite and 
other explosives, and afterwards breaking it 
up with picks, J having personal charge of 
the blasting. Plaintiff, a common laborer, 
unfamiliar with the use of explosives, was 
hired by J, and set to work, digging with a 
pick, at a spot where the blasting had been 
done the day before, without warning of pos- 
sible danger. Plaintiff was injured by an 
explosion caused by striking with his pick a 
piece of dynamite remaining from the blast, 
which was found to have been negligently 
conducted. It was held that as M had cre- 
ated the risk due to the presence of explosives 
for his own purposes, and was bound not 
only to exercise the utmost care and every 
available precaution against possible injury 
to the workmen, but to give them warning of 
the risk, and as plaintiff was ignorant of the 
risk when he undertook the work of digging, 
M was liable to plaintiff for the injury suf- 
fered. The court said in part: 


This conflict must be resolved in accordance with 
the general rule, which is clearly pronounced in the 
recent decision by, the Supreme Court in Mather v. 
Rillston, 156 U.S. 391,15 Sup. Ct. Rep. 464. There 
the plaintiff was without experience in mining or in 
the use of explosives, and was employed in operating 
the drums in the engine house of a mine. Explosives 
for mining purposes had recently beeu stored in the 
engine house, and the heat and the jarring incident 
to that place were a constant source of danger, of the 
nature of which the plaintiff was not well advised. 
An explosion occurred, the cause of which was not 
definitely shown, and the plaintiff was injured. His 
action was against the operators of the mine for neg- 
ligence. The instructions of the court below left it 
to the jury to decide whether the defendants were 
negligent in so using and storing the exploding caps 
and material, and in failing to give the injured em- 
ployee due warning of their dangerous character, and 
their verdict was against the defendants upon the is- 
sue thus presented. In affirming the judgment, the 
court, speaking unanimously, through Mr. Justice 
Field, states the doctrine applicable here: ‘All oc- 
cupations producing articles or works of necessity, 
utility, or convenience may undoubtedly be carried 
on, and competent persons, familiar with the busi- 
ness, and having sufficient skill therein, may properly 
be employed upon them; butin such cases, where 
the occupation is attended with danger to life, body, 
or limb, it is incumbent on the promoters thereof and 
the employers of others thereon to take all reasonable 
and needed precautions to secure safety to the per- 
sons engaged in their prosecution; and for any neg- 
ligence in this respect, from which injury follows to 
the persons engaged, the promoters or the employers 
may be held responsible and mulcted to the extent of 
the injury inflicted. The explosive nature of the 
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materials used in this case * * * was well known to 
the employers, and was a continuing admonition to 
them to take every precaution to guard against ex- 
plosion. Occupations, however important, which 
cannot be conducted without necessary danger to life, 
body, or limb, should not be prosecuted at all with- 
out all reasonable precautions against such dangers 
afforded by science. The necessary danger attending 
them should operate as a prohibition to their pursuit 
without such safegards. If an occupation at- 
tended with danger can be prosecuted by proper pre- 
cautions without fatal results, such precautions must 
be taken by the promoters of the pursuit or employers 
of laborers thereon. Liability for injuries following 
a disregard of such precautions will otherwise be in- 
curred, and this fact should not be lost sight uf. So, 
too, if persons engaged in dangerous occupations are 
not informed of the accompanying dangers, by the 
promoters thereof, or by the employers of laborers 
thereon, and such laborers remain in ignorance of the 
dangers and suffer in consequence, the employers 
will also be chargeable for the injuries sustained.” 
And the same doctrine is asserted in the opinion of 
Judge Jenkins for this court, in Goodlander Mill Co. 
y. Standard Oi] Co.,11C. C. A. 258, 68 Fed. Rep. 400, 
as follows: “One who uses a dangerous agency does 
so at his peril, and must respond to the injuries 
thereby occasioned, not caused by extraordinary 
natural occurrences, or by the interposition of 
strangers.”? The case of Fletcher vy. Rylands, L R.1 
Exch. 265, affirmed L. R.3 H. L. 330, there cited, is 
well in point. In the case at bar the only explicable 
cause of injury to the plaintiff was the presence in 
the ground of some remnant of the explosives which 
had been employed in blasting. The dange: was not 
inherent of his work; was not one to be anticipated 
in the labor with pick and spadeina gravel cut for 
which he was hired; it was not of natural or purely 
accidental origin, but was produced by the act or re- 
quirement of the master in using a dangerous agency 
to advance his undertaking. Except for the explosive 
materials carried there for the master’s purposes, the 
plaintiff could have worked safely in the place to 
which he was assigned. The testimony is undisputed 
that he had engaged in the work only three days be- 
fore, had no experience in or knowledge of the use or 
danger of explosives thus employed, and had no in- 
formation or suspicion that danger was incurred by 
digging in this ground. He obeyed the express order 
of the superintendent to enter and work there, rely- 
ing, ashe hada right torely, upon the implied as- 
surance of the master that the place was reasonably 
safe; that there was no other danger there “than such 
as was obvious and necessary.” Railroad Co. vy. 
Baugh, 149 U. S. 368, 386,13 Sup. Ct. Rep. 914. The 
master provides the place for his servant to work, 
and, if his acts create special danger, he is not alone 
chargeable with the positive duty to exercise the ut- 
most care and every available precaution against pos- 
sible injury to those who are to work there; but, if 
danger impends notwithstanding the precautions 
taken, he is further obligated to give due information 
and timely warning to those in his service who are 
ignorant of its extent before calling upon them to in- 
cur the risk. 

In respect of the employment of the plaintiff and 
the directions for his work, it is unquestionable and 
conceded that the superintendent represented the 
master as vice-principal. Inthe same relation he is 
chargeable with knowledge of the danger in using the 
explosives, and withthe duty to protect employees 
and notify them of risk. Ifthe plaintiff was not in, 





formed of the peril which compliance with the order 
involved, or it was not clearly apparent, the risk thus 
created cannot be held to have been contemplated in 
the service in which he engaged, and therefore it was 
not one assumed by him in bis employment. The in- 
structions requested on behalf ofthe principal de- 
fendant, and the theory of the whole defense as well, 
rest upon the claim that the operation of blasting was 
common labor, and not the work of a superintendent 
or vice-principal; that its performance by this superin- 
tendent was inthe character of fellow-servant, and 
the master was not liable .for any neglect therein be- 
yond the exercise of ordinary care in selecting his 
servants. In the same connection itis argued that 
the use and care of the explosives was not a personal 
duty of the master. Whether these claims could be 
maintained by the masterin any case in which he 
brings into his work the dangerous means which pro- 
duce injury, and whether the rule of strict care does 
not impose a positive obligation which he cannot 
evade by delegating the performance, are questions 
of interest, but they do not require consideration 
here. It is sufficient that the risk was created by the 
master or for his purposes; that there is legitimate 
finding by the jury of negligence on the part of those 
engaged in the performance, causing the injury; and, 
finally, that the plaintiff was ignorant of the risk, and 
had not assumed it. The dochine which exempts the 
master from liability arising out of the negligence of 
fellow-servants is based upon the assumption by the 
servant of the ordinary risks of his employment, in 
which the negligence of fellow-servants is included, 
but it has no application to risks which are not con- 
templated by him in entering upon the service (Rail- 
road Co. v. Hambly, 154 U. 8. 349, 357, 14 Sup. Ct. Rep. 
983), and certainly cannot govern for this extraor- 
dinary risk interposed by the master without warn- 
ing. The cases which are cited in support of the de- 
fendant’s contention are clearly distinguishable in 
their facts, and are not inconsistent with the rule ap- 
plied here. In City of Minneapolis v. Lundin, 7 C. C. 
A. 344, 58 Fed. Rep. 525, the injured servant was a 
blaster hired for and engaged in the use of the ex- 
plosive, and acquainted with the danger incurred. In 
Corneilson y. Railway Co., 50 Minn. 23, 52 N. W. Rep. 
224, the plaintiff was directly engaged in the blasting 
in which he received his injury and had experience 
in the work. Neither case presents the want of knowl- 
edge or notice shown by this plaintiff. 





. ComprnaTION TO WITHDRAW PATRONAGE 
Un.ess Conpitions OsseRvED.—The Supreme 
Court of Rhode Island decide,in McCauley v. 
Tierney, 33 Atl. Rep. 1, that an agreement 
by members of a national association of mas- 
ter plumbers to withdraw their patronage 
from any dealer selling supplies to others 
than master plumbers is not unlawful, even 
though ‘‘master plumbers’’ be construed to 
mean the members of such association; and 
that an allegation that said association con- 
spired to ruin complainants’ business was not 
established by evidence of such agreement. 
The following is from the opinion of the court: 

A leading and well considered case on this subject 


was Steamship Co. v. McGregor, 23 Q. B. Div. 598 
(1892), App. Cas. 25. In this case the defendants 





468 


CENTRAL LAW JOURNAL. 


No. 24 








who were shipowners, had formed a league for the 
purpose of keeping in their own hands the control of 
the tea carrying trade between London and China, 
and for the purpose of driving the plaintiff and other 
competing shipowners from the field. The acts com- 
plained of as unlawful by which the defendants 
sought to accomplish their purpose were: (1) The 
offer to local shippers and other agents by way 
of rebate ifthey would not deal with the plaintiff, 
which was to be lost if this condition was not fulfilled; 
(2) the sending of special ships to Hankow, in the 
hope by competition to deprive the plaintiff’s vessels 
of profitable freight;(3) the offer at Hankow of 
freight at so low a rate as not to repay the shipowner 
for his adventure, in order to smash freights and 
frighten the plaintiff from the field; (4) pressure put 
on their own agents to induce them to ship only by 
the defendants’ vessels, and not by the plaintiff’s. 
The plaintiff alleged that the league was a conspiracy, 
and claimed damages and an injunction against a con- 
tinuance of the alleged unlawful acts. It was held 
that since the acts of the defendants were not in them- 
selves unlawful, and were done by them with the 
lawful object of protecting and extending their own 
trade and increasing their profits, and as they had 
employed no unlawful means, the plaintiff had no 
cause of action. Bowen, L. J., remarks (page 614): 
“His (the trader’s) right to trade freely is a right 
which the law recognizes and encourages, but it is 
one which places him at no special disadvantage as 
compared with others. No man, whether trader or 
not, can, however, justify damaging another in his 
commercial business by fraud or misrepresentation. 
Tntimidation, obstruction and molestation, are for- 
bidden; so is intentional procurement of the violation 
of individual rights, contractual or other, assuming, 
always, that there is no just cause forit. The inten- 
tional driving away of customers by show of violence 
(Tarleton v. McGawley, Peake, 270); the obstruction 
of actors on the stage by preconcerted hissing (Clif- 
ford v. Brandon, 2 Camp. 358; Gregory v. Bruns- 
wick, 6 Man. & G. 205); the disturbance of wild fowl 
in decoys by the firing of guns (Carrington v. Taylor, 11 
East,571; Keeble v. Hickeringall, 7d. 574, note) ; the im- 
peding or threatening of servants or workmen (Garret, 
v. Taylor, Cro. Jac., 567); the inducing of persons un- 
der personal contracts to break their contracts (Bowen 
v. Hall, L. R., 6 Q. B. Div. 383; Lumley v. Gye, 2 El. 
& Bl. 216), all are instances of such forbidden acts. 
But the defendants have been guilty of none of these 
acts. They have done nothing more against the 
plaintiffs than to pursue to the bitter end a war of 
competition waged in the interest of their own trade. 
To the argument that competition so pursued ceases 
to have a just cause or excuse when there is ill will or 
personal intention to do harm, is sufficient to reply 

* * that there was here no personal intention to 
do any other or greater harm to the plaintiffs than 
such as was necessarily involved in the desire to at- 
tract to the defendants’ ships the entire tea freights 
of the ports, a portion of which would otherwise 
have fallen to the plaintiffs’ share. I can find no au- 
thority for the doctrine that such a commercial mo- 
tive deprives of ‘just cause or excuse’ acts done in 
the course of trade which would be but for such mo- 
tive justifiable. Soto hold would be to convert into 
an illegal motive the instinct of self-advancement 
and self-protection, which is the very incentive to all 
trade. To say that a man is to trade freely, but that 
he is to stop short at any act which is calculated to 
harm other tradesmen, and which is designed to at- 
tract business to his own shop, would bea strange 





and impossible counsel of perfection.’”? The case at 
bar contains no element of the character of those 
enumerated by the Lord Justice which are forbidden 
by law, unless the threat of the withdrawal of patron- 
age may be considered as amounting tocoercion. We 
do not think, however, that such a threat can be re- 
garded as coercive within the legal sense; for though 
coercion may be exerted by the application of 
mora! as well as physical force, the moral force ex- 
erted by the threat was a lawful exercise by the 
members of the associations of their own rights, and 
not the exercise of a force violative ofthe rights of 
others, as in the cases cited by the Lord Justice. It 
was perfectly competent for the members ofthe as- 
sociation, in the legitimate exercise of their own busi- 
ness, to bestow their patronage on whomsoever they 
chose, and to annex any condition to the bestowal 
which they saw fit. The wholesale dealers were free 
to comply with the condition or not, as they saw fit. 
If they valued the patronage of the members of the 
association more than that of the non-members, they 
would doubtless comply; otherwise, they would not. 
Closely analogous tothe case at bar was the recent 
case of Manufacturing Co. vy. Hollis, 54 Minn. 223, 55 
N. W. Rep. 119. 








SALE OF REAL ESTATE— EQUITIES 
OF HOLDER OF OPTION UPON 
DESTRUCTION OF PREMISES. 


[Conclusion of Article on page 209, Current Volume.] 
II. Speciric PERFORMANCE WITH Com- 
PENSATION. 

But if the conversion, as between the 
purchaser and the vendor, does not relate 
back from the exercise of the option, so as to 
make the purchaser the owner, from the grant- 
ing of the option; and if, on the other hand, 
the contract of insurance is personal and he 
cannot claim insurance not effected by him, 
it remains to inquire whether he can insist 
upon a specific performance of the contract, 
with compensation for the deterioration in the 
premises caused by the fire. The questions 
which arise upon this contract are: (1.) Is 
there a contract which will support a bill for 
specific performance? (2.) Will the accept- 
ance of the offer by the vendee with knowl- 
edge of the subsequent loss be regarded as an 
acceptance of tbe property in its deviated 
condition? (3.) Will it be regarded as such 
negligence in making the contract as will pre- 
clude him from relief? 

1. Is there a contract which will support a 
bill for specific performance? By the terms 
of the proposal of the vendor it was to re- 
main open for three weeks. Before the ex- 
piration of that time it was accepted. That 
acceptance constituted a valid contract.! 


1 Bish. Cont. § 321, et seg.; Hare Cont. § 340, et seq.; 
1-Whart. Cont. §§ 13-15. 
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In Boston, etc. R. Co. v. Bartlett,? a bill 
in equity alleging that defendants, owners of 
certain lands, in consideration that the com- 
pany would take into consideration the ex- 
pediency of buying the lands, agreed in writ- 
ing to sell them for a certain sum if the com- 
pany would take them ‘‘within thirty days 
from that date,’’ and alleging that plaintiffs 
elected to take the lands within the time 
specified, was sustained on demurrer. The 
court said: ‘Though the writing signed by 
the defendants was but an offer, and an offer 
which might be revoked, yet while it remained 
in force and unrevoked, it was a continuing 
offer during the time limited for acceptance ; 
and during the whole of that time it was an 
offer every instant, but as soon as it was ac- 
cepted it ceased to be an offer merely, and 
then ripened into a contract. The counsel 
for defendants is most surely right in saying 
that the writing when made was without con- 
sideration, and did not, therefore, form a 
contract. It was, then, but an offer to con- 
tract; and the parties making the offer most 
undoubtedly might have withdrawn it at any 
time before acceptance. But when the offer 


was accepted, the minds of the parties met 


and the contract was complete. There was 
then the meeting of the minds of the parties 
which constitutes, and is the definition of a 
contract.’’ Subsequently, upon a hearing on 
the merits in this case, the vill was dismissed 
because it appeared by a delay of three years 
after the final refusal of defendants to convey 
before bringing the suit, and from other evi- 
dence, that plaintiffs had abandoned their 
contract. But that decision does not affect 
the authority of the ruling on the demurrer. 
The destruction of the building by fire before 
the acceptance of the vendor’s offer, and the 
vendee’s knowledge of the fact at the time 
of acceptance, cannot operate a revocation of 
the offer. It may be conceded that there 
need not be an express and actual withdrawal 
of the offer. But, since the proposer has ex- 
pressed a willingness to contract on a certain 
basis, he is presumed to continue in that mind 
until he has, of his own volition, done some- 
thing to indicate an altered intention. Thus, 
in the leading case of Dickinson v. Dodds,‘ 
it was held, on appeal, overruling Bacon,.V. 
C., that where the vendor before the accept- 


2 3 Cush. 224. 
310 Gray, 384. 
4 L. R. 2 Ch. Div. 463, 





ance of an offer, which was ‘‘to be left over 
until Friday, 9 a. .,’’ sold the property in 
question toa third person, that such a sale 
must be regarded as a revocation of the offer. 
So the death of the proposee before the offer 
is accepted will operate a revocation of the 
offer.’ Said the Illinois Supreme Court, in 
so ruling: ‘‘The continuance of an offer is 
in the nature of its constant repetition, which 
necessarily requires some one capable of mak- 
ing 4 repetition. Obviously this can no more 
be done by a dead man than a contract can, 
in the first instance, be made by a dead man.’’ 
It has been suggested that the proposer’s in- 
sanity, if of such a character as to extinguish 
his capacity of contracting, ought to be re- 
garded as revoking his offer.6 But mo case 
has been discovered holding that any acci- 
dent or misfortune, apart from a mental 
change in the proposer himself, can operate 
a revocation of his offer. On what theory 
can the purchaser assume a revocation from 
the damage to the premises? It may very 
possibly suit the vendor better to restore them 
to their previous condition, or else to propor- 
tionately abate the purchase money. 

2. Will the acceptance of the offer by the 
vendee, with knowledge of the subsequent 
loss, be regarded as the acceptance of the 
property in its deteriorated condition? It 
cannot be so presumed. The vendor’s offer 
is of his property as it stands at the time, and 
the vendee must be taken to have contracted 
with a knowledge of the law on the subject. 
It must be assumed that he knew that the 
equitable conversion did not take effect until 
the contract was completed by acceptance ; 
that, until then, the property was real estate 
in the hands of the vendor; that under the 
equitable doctrine the risk of loss by fire is 
upon the vendor until the conversion takes 
place ;7 and that under the common law rule 
the risk is upon him until the actual convey- 
ance of the property ;° that until the vendor’s 
offer was revoked the acceptance of it would 
have the effect to bind him as of its date. 


5 Pratt v. Trustees, 93 Ill. 475. 

6 Bramwell, L. J. in Drew v. Numn, L. R. 4 Q. B. 
Div. 669. It was so held in the case of a contract of 
subcription in Beach v. First Methodist Church, 96 
Ill. 177, on authority of Pratt v. Trustee, supra. 

7 Serg. Vend. & P. 8th. Am. Ed. Vol. 1, p. 446; Me- 
Keehnie v. Sterling, 48 Barb. 330. 

8 Gould v. Murch, 70 Me. 228; Thompson y. Gould, 
20 Pick. 184: Wells v. Calman, 107 Mass. 514; Gould v. 
Thompson, 4 Mete, 224. 
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3. Will the acceptance of the offer with 
knowledge of the loss be regarded as such 
negligence on the part of the purchaser as 
will preclude him from relief? The general 
rule is thus stated by one of the ablest writers 
on equity jurisprudence: ‘‘If the vendee, at 
the time of entering into the contract, knows 
or is sufficiently informed that the vendor’s 
title is defective, or that his interest is par- 
tial, or that the subject-matter is deficient, 
he is not entitled to any compensation.’’® 
The precise effect and limitations of this rule 
can be best ascertained by examining the 
cases cited to support it. Thus, in Peeler v. 
Levy,’ the vendee had knowledge of circum- 
stances sufficient to put him on inquiry that 
would have disclosed the fact that the vend- 
or’s wife had the title to two of the four par- 
cels of ground which the vendor contracted 
to convey, and the further fact that she was 
unwilling to join in the deed. It appearing 
that the wife was unwilling to join in the 
deed to the parcels owned by her husband 
for the purpose of releasing her inchoate 
right of dower, the court refused the relief. 
In Franz v. Orton," in Illinois, where the 
vendor held the legal title as security for 
money which he had advanced to the equit- 
able owner, it was held that possession of the 
land by the tenants of the equitable owner, 
was sufficient to charge the vendee with notice 
of his rights and partial performance with 
compensation would be refused. In Castle 
v. Wilkinson,’ where husband and wife 
agreed to sell the wife’s estate in fee simple, 
the vendee knowing that it was the wife’s 
property, and the wife subsequently refused 
to join in the conveyance, the court held that 
the husband could not be compelled to con- 
vey his interest for the joint lives of himself 
and wife, and accept a reduced price, since 
the contract was to convey the wife’s estate, 
and the purchaser knew that he could get 
only what the wife was willing to convey. 
The court there distinguishes Barnes v. 
Wood,” where the plaintiff had contracted 
for the purchase of the fee of certain property 
in ignorance of the fact that the vendor had 
only an estate pur autre vie with remainder 
in fee in his wife. Defendant having knowl- 

9 Pom. Spec. Perf. § 442, et seq. 

10 26 N. J. Eq. 330. 

11 75 Til. 100. 


12 L. R. 5 Ch. 534. 
3 L. R. 8 Eq. 424. 





edge of plaintiff’s contract, took a convey- 
ance in fee from the vendor in which the wife 
joined. The court held that plaintiff was 
entitled, by way of specific performance, to a 
conveyance by defendant of the vendor’s life 
estate, with compensation for the wife’s re- 
mainder in fee, which the vendor was unable 
to bind. In Hartnett v. Yeilding, defendant, 
a tenant for life, with power tomake leases for 
21 years at the bestimproved rent, made a lease 
to plaintiff, covenanting, for the term of his 
life, to renew said lease to plaintiff, his execu- 
tors, administrators and assigns, by giving 
them a lease for 21 years when applied to. 
The court, Lord Redesdale, declined to en- 
force this contract, because, in view of the 
interests of the remainderman, it was uncon- 
scionable, both in the tenant for life and the 
purchaser. The plaintiff offered to take a 
lease for 21 years, etc., if the defendant shall 
so long live. Said the Lord Chancellor: ‘‘I 
think this is one of those cases where the 
plaintiff has no right to qualify the contract 
he insists upon; there is nothing in the case 
to show that satisfaction in the form of dam- 
ages is not an adequate remedy for him. If 
he had been put into a situation from which 
he could not extricate himself, the defendant 
might be called on to make the best title in 
his power; but nothing can be more mis- 
chievous than to permit a person who knows 
that another has only alimited power to enter 
into a contract with that other person, which, 
if executed, would be a fraud on the power; 
and when that is objected to, to say ‘I will 
take the best you can give me.’ A court of 
equity ought to say to persons coming before 
it in such a way, ‘make the best of your case 
with a jury.’’’ In Lawrenson v. Butler,” it 
appeared that the parties entered into an 
agreement for a lease which was contrary to 
the provisions of the settlement under which 
the proposed lessor held. Other circum- 
stances in the case showed a want of mutu- 
ality in the agreement. Though the com- 
plainant was willing to accept such lease as 
the defendant could make, the court dis- 
missed his bill. Collyer v. Clay is not at 
all in point. There a trust fund was settled 
to the use of one for life, with remainder to 
two persons equally with a right of survivor- 


14 (Trish) 2 Sch. & Lef. 549. 
15 1 Sch. & Lef. 13. 
16 7 Beay. 188. 
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ship. One of the beneficiaries afterwards 
sold his reversionary interest, both he and 
the purchaser being in ignorance of the fact 
that the other beneficiary was at that time 
already dead. The court declined to enforce 
the contract, but gave the purchaser judg- 
ment for the amount paid for the reversion, 
with interest. Mortlock v. Buller” is not 
strictly in point, though Lord Eldon’s opinion 
does contain a dictum to the effect that ‘‘if 
aman, having a partial interest in an estate 
chooses to enter into a contract, representing 
it, and agreeing to sell it as his own, it is not 
competent to him afterwards to say, though 
he has valuable interests he has not the en- 
tirety, and therefore the purchaser shall not 
have the benefit of his contract. For the 
purpose of this jurisdiction, the person con- 
tracting under those circumstances is bound 
by the assertion in his contract; and if the 
vendee chooses to take as much as he can 
have, he has a right to that and to an abate- 
ment, and the court will not hear the objec- 
tion of the vendor that the purchaser cannot 
have the whole.’’ But this was said argu- 


endo, and though an accurate statement of 
the general rule is not addressed to any issue 


in the case. Such are the cases cited by 
Pomeroy to support his text quoted above. 
It will be noted that some of them are hardly 
in point. In others the court declined to 
grant the discretionary relief of partial per- 
formance with compensation, either because 
the interests of innocent third parties would 
be unfavorably affected ;' or because to 
grant the relief would be to convey to the 
vendee an estate not contemplated by his 
purchase.” In addition to the cases cited by 
Mr. Pomeroy, the following illustrate further 
the extent to which the purchasers’ knowl- 
edge of the defect will deprive him of the 
right of compensation. Thus, in Edwards v. 
Majoribanks,” the owner in fee of an advow- 
son, held by a good title and free from in- 
cumbrances, contracted to sell it to plaintiff. 
Nothing was said by either purchaser or 
vendor as to the income of the living, but be- 
fore the sale was completed the purchaser 
discovered that the income of the living was 


17 10 Ves. 292. 

18 Peeler v. Levy, 26 N. J. Eq. 3380; Franz vy. Orton, 
75 Ill. 100; Hartnett v. Yeilding (Irish), 2 Sch. & Lef. 
549; Lawrence y. Butler, 1 Sch. & Lef. 13. 

19 Castle v. Wilkinson, L. R. 5 Ch. 584; Mortlock vy. 
Buller, 10 Ves. 292. 

2 3 De G. & J. 828; 1 Giff. 384; 7 H. L. Cas. 806. 





charged with repayment of a sum of money 
borrowed from Queen Anne’s Bounty for re- 
building the parsonage, of which charge the 
vendor was aware. The purchaser could 
easily have ascertained the fact of the charge 
before making the contract, as he did after- 
wards, by making inquiry of his own accord, 
at the office of Queen Anne’s Bounty. The 
court granted him specific performance, but 
refused compensation. In Melthorpe v. Hol- 
gate,”" where a person seized in fee of an es- 
tate subject to the life estate therein of his 
mother, contracted to sell it to plaintiff who 
had no actual knowledge of her interest, it 
was held that the-mother’s residence on the 
property as tenant or occupier, was not such 
notice of her rights to the purchaser as would 
preclude him from his right of compensation 
in respect of the life interest. In Grant v. 
Munt” there was a fraudulent misrepresenta- 
tion of a latent defect in the premises, the 
dry-rot, which was not apparent upon exam- 
ination, and the court held that the pur- 
chaser was entitled to compensation. In 
King v. Wilson” the premises were sold as 
being forty-six feet in depth, when in fact 
they were only thirty-three, and though the 
vendee was a tenant in possession, it was 
held not to be such negligence for him to rely 
upon the reiterated statement of the vendor’s 
solicitor that there had been an admeasure- 
ment recently, and that there were forty-six 
feet, as to bar him from the right to com- 
pensation. The distinction between all these 
cases where the court has held the vendee en- 
titled to have performance with compensation, 
and the case of a vendee who, with knowl- 
edge of an intervening loss by fire, sees fit, 
nevertheless, to perfect his contract by exer- 
cising his option is too obvious to require 
discussion. The vendor’s undertaking in 
these cases where the property is destroyed 
by fire pending the option, does not come 
within that class of obligations which are re- 
leased because a specific performance of them 
has become impossible; as, for instance, 
where a public hall is let for a musical enter- 
tainment on a future day, but is accidentally 
destroyed by fire before the day arrives, it 
has been held that the bargain is ended.* 
Such contracts more nearly resemble the case 
21 1 Coll. 204. 
22 Coop. Cas. 173. 


23 6 Beav. 124. 
%4 Taylor v. Caldwell. 2 B. & S. 826. 
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of an undertaking to build a house on the 
land of another, which has been held not to 
be discharged by the destruction of the house 
by fire, when partially completed,* nor by 
the fact that when the building is completed 
the walls sink and crack in consequence of 
an imperfection in soil itself, necessitating 
the partial removal of the house and its re- 
building on artificial foundations ;* or like 
the contract of a printer to supply a given 
number of copies of a book, which remains 
unfulfilled if, after a part of them are de- 
livered, his premises with the rest are de- 
stroyed by fire.” The vendor’s offer is to 
sell a certain lot and the house thereon. It 
cannot be said, with any propriety, that this 
undertaking is rendered impossible by the de- 
struction of the house by fire. 
Witiiam L. Morrreg, Jr. 
2 Adams v. Nichols, 19 Pick. 275- 


26 Dermott v. Jones, 2 Wall. 1. 
27 Adler v. Booth, 7 Car. & P. 108. 








BOUNDARIES—THREAD OF 
LINE. 


STREAM—SHORE 


FREEMAN V. BELLEGARDE. 


Supreme Court of California, July 18, 1895. 

1. A description in a mortgage extending the bound- 
ary line of the mortgaged land from a given point, 
by certain courses and distances, “to the mouth” of a 
certain creek, and ‘“‘thence ascending said creek” by 
certain courses and distances, made the thread of the 
creek the boundary line, regardless of the last named 
courses and distances, even though the creek was a 
tidal stream, the grantor having title to its bed. 

2. A deed conveying land bordering on a stream, 
and defining its boundaries as ‘‘commencing at 
the intersection” of a certain ditch “with the 
shore line,’ and extending by courses and dis- 
tances named to the “‘S. shore” of the same stream, 
“thence along said shore as it winds and turns, to 
commencement,” made the shore line the boundary, 
and did not convey the land lying between the 
low-water mark and the thread of the stream. 


HARRISON, J.;| Action to quiet title to certain 
lands in San Francisco. The lands described in 
the complaint are a portion of the Bernal Rancho, 
and the controverted question in the action is the 
title of the plaintiffs to that portion of the lands 
described in the complaint which lies between 
the south shore of Islais creek and the thread of 
the stream. Islais creek empties into the Bay of 
San Francisco, and the tidal waters of the bay 
ebb and flow in the creek for some distance above 
its mouth. At the line of the land claimed by the 
plaintiff nearest the bay the creek is at ordinary 
high tides 300 feet wide, and the ground at that 
point that is covered and uncovered by the ebb 
and flow of the tides has a width of 150 feet be- 


. to Hewston. 





tween the bank of the stream and the line of 
ordinary low-water mark. At high tide the water 
nearest the bay is about 3 feet deep, and at a 
point below the lands in controversy there is at 
low tide no water in the creek, thus rendering 
the creek a mere basin which is filled and emptied 
by the ebb and flow of the tide. The patent for 
the Bernal Rancho covers the bed of Islais creek 
and the land on both banks thereof, and includes 
all the lands described in the complaint. The 
title of the plaintiffs to the land in controversy is 
derived through the foreclosure of a mortgage 
given by the Bernals to J. Mora Moss, and a sub- 
sequent conveyance from the grantees of Moss to 
John Hewston, and depends upon the construc- 
tion to be given to the description in the mort- 
gage and sheriff’s deed thereunder, and to the 
description in the conveyance from Moss’ grantees 
The plaintiffs had judgment in the 
court below, and defendants have appealed 
therefrom, and from an order denying a new 
trial. 

1. The description of the property in the mort- 
gage to Moss, so far as the same affects the 
present action, isas follows: ‘“* * * Thence 
along margin of the bay (giving four courses and 
distances) * * * 11 chains to mouth of creek; 
thence ascending said creek (giving thirteen 
courses, with their distances) * * * N. 45 
degrees, W. 9 chains, 50 links, crossing the creek 
to the end of the old wall on N. side of marsh, 

* * * containing area of 1,958 acres, more or 
less, according to a survey by N. Scholfield, 
deputy U.S. surveyor general.’’ This descrip- 
tion in the mortgage was carried into the sheriff's 
deed issued upon the sale under the foreclosure, 
and the title to the land thus conveyed afterwards 
became vested in Pioche and Robinson. In 
Spring v. Hewston, 52 Cal. 442, the description in 
this mortgage was before the court, and it was 
held that the creek, rather than the line deter- 
mined by the courses and distances, was the true 
boundary of the land embraced in the mortgage. 
The call in the mortgage ‘*to mouth of creek” 
rendered the thread of the creek the boundary of 
the land mortgaged. In the absence. of any 
qualifying term, the designation in a conveyance 
of any physical object or monument as a bound- 
ary implies the middle or central point of such 
boundary, as, for example, if the boundary be a 
road or highway or a stream, the thread of the 
road or stream will be intended; if a rock, a heap 
of stones, or a tree be the boundary, the central 
point of such tree or rock or heap of stones will 
be intended. A private grant is to be interpreted 
in favor of the grantee, and, if the grantor is the 
owner of the monument or boundary designated 
in his grant, his conveyance will be held to ex- 
tend to the middle line or central point of such 
monument orboundary. This rule is not changed 
by reason of the fact that a stream which is des- 
ignated as the boundary isa tidal stream, if the 
grantor of the land is the owner of the bed of 
such stream. ‘‘Whenriparian estates are con- 
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veyed, the owner may reserve the land under 
water, but the general presumption is that the 
purchaser’s title extends as far as the grantor 
owns, in both tidal and fresh waters.’’ Gould, 
Waters, § 195. The title to the beds of tidal 
streams is ordinarily vested ia the sovereign, and 
in such case a grant from the sovereign which is 
bounded by tidal waters will be construed to ex- 
tend only to high-water mark. Water Co. v. 
Richardson, 70 Cal. 206, 11 Pac. Rep. 695. A grant 
from the sovereign is to be interpreted in favor of 
the grantor, contrary to the rule for interpreting 
grants between private individuals; but if, as in 
the present case, the sovereign has parted with 
the title to the land beneath the stream, a grant 
of the riparian tidal lands by the owner must re- 
ceived the same construction as a grant by him of 
any other riparian lands. It is unnecessary to 
determine whether the provisions of section 880, 
Civ. Code, and of section 2077, Code Civ. Proc., 
were intended to change the rules of construction 
then existing, inasmuch as the mortgage to Moss, 
and the conveyances by which the lands in ques- 
tion became vested in Pioche and Robinson, were 
executed prior to the enactment of the Codes. 
The further call in the mortgage and subsequent 
conveyances, ‘“‘thence ascending said creek,”’ 
must prevail over the courses and distances. The 
creek is the boundary of the land conveyed, and 
the courses and distances, being only approximate 
estimates of the direction and Jength of the bound- 
ary, must yield to the actual line of the creek. 
When a meandering stream is a boundary, it is 
impracticable for a surveyor to fix monuments in 
the channel of the water, or to define the actual 
line of its windings and courses; and in attempt- 
ing to define its banks it would be impossible for 
two surveyors to give the courses and lengths of 
its several meanders alike. Yates v. Van De 
Bogert, 36 N. Y. 526; Ang. Water-Courses, §§ 29, 
30; Middleton v. Pritchard, 3 Scam. 510; Rail- 
road Co. v. Schurmeir, 7 Wall. 272. This con- 
struction is not overcome by the fact that, after 
‘sascending the creek’? for several courses, the 
next course is given as ‘‘crossing the creek to the 
end of the old wall.’’ This eall is not inconsist- 
ent with holding that the previous call, ‘‘ascend- 
ing the creek,”’ follows the thread of the stream, 
but merely shows that in going from that point 
the next course is ina direction which crosses the 
creek from the thread of the stream towards the 
end of the wall. Nor is the construction to be 
given to these calls in the mortgage qualified by 
the subsequent reference therein to a survey by 
Scholfield. The defendants offered in evidence a 
plat of a survey made by Scholfield and approved 
by the United States surveyor general September 
23, 1853, and it was testified that this wasa 
preliminary survey of the Bernal Rancho, made 
under instructions from the land commission. A 
comparison of this plat with the description in 
the mortgage shows, however, that this cannot 
have been the survey referred to in the mortgage. 
The plat is of the entire rancho, containing 4,341 





acres, and has upon its face several subdivisions, 
no one of which corresponds with the tract of 
1,958 acres which is described in the mortgage. 
The plat, however, contains upwards of 100 
courses,—more than double the number in the 
mortgage,—and only 11 of these courses are the 
same as those-in the mortgage. 

2. Pioche and Robinson conveyed December 6, 
1866, to John Hewston, a tract of land ‘‘com- 
mencing at the intersection of a ditch (dividing 
land of Haley and O’Neil) with the shore line, 
and running thence along said ditch * * * to 
E. line of 15th avenue; thence along the easterly 
line of said 15th avenue, N. 45 degrees, 15°, W. 2 
chains 60 links, to S. shore of Islais creek; thence 
along said shore, as it winds and turns, to com- 
mencement.’’ Whatever title passed by this deed 
was vested in the plaintiffs at the commencement 
of the action. By virtue of conveyances subse- 
quently executed by Pioche and Robinson, the 
defendants Luty and Thomas claimed title to the 
land, ‘commencing at a point where the north- 
westerly line of Fourth avenue intersects the 
southerly shore of Islais creek, and running 
thence in a northwesterly direction along the 
northeasterly line of said Fourth avenue, extended 
to the center of Islais creek; and thence ascend- 
ing said Islais creek along the center line thereof 
to the northeasterly line of Fifteenth avenue, if 
extended in a northwesterly direction, as said 
avenue is delineated on said map; and thence in 
a southeasterly direction, and along the north- 
easterly line of Fifteenth avenue, if extended as 
aforesaid to the southerly shore of Islais creek; 
and thence in a northeasterly direction along 
said southerly shore, as it winds and turns, to the 
point of commencement.’’ With reference to 
their title to this land the court finds *‘that the 
lands described in the conveyance to Hewston in- 
clude all the property described in plaintiffs’ 
complaint, unless such deed is to be construed as 
including no part of the lands covered by the 
waters of Islais creek, in which event the said 
deed includes all the lands described in plaintiffs’ 
complaint, except that lying in Islais creek;” 
and ‘if Pioche and Robinson retained any title to 
any part of the lands described in plaintiffs’ com- 
plaint, after the making of the conveyances here- 
inbefore set out, then such title thereafter, aud 
prior to the commencement of this action, became 
vested in the defendants Thomas and Luty as to 
the lands described in their answer.’’ The con- 
clusion of law that “the plaintiffs are the owners 
of all the real property described in their com- 
plaint’’ must be regarded as a finding that Pioche 
and Robinson did not retain any title to any por- 
tion of the lands described in the complaint. The 
term ‘shore,’ in its ordinary use, signifies the 
land that is periodically covered and uncovered 
by the tide, but it is sometimes applied to a river 
or pond, as synonymous with bank. In the ab- 
sence of any qualification, a grant bounded by the 
‘‘shore” of a river. when the grantor is the owner 
of the river, conveys the land up to the lowest 
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point of the shore at any time, in order that the 
grantee may at all times have access to the stream 
by which the land is bounded. It is competent, 
however, for the grantor to so designate the line 
on the shore which shall constitute the boundary 
that there shall be no uncertainty in its location, 
and in such case the line-of high or low-water 
mark would be immaterial in determining the ex- 
tent of the grant. In the present case the start- 
ing point of the description in the grant to Hew- 
ston is ‘‘the intersection of the ditch with the shore 
line.”’ This starting point may be susceptible of 
exact location, and from some of the evidence of- 
fered at the trial it would appear capable of as- 
certainment, although the court does not find its 
location. The only land of which plaintiffs have 
title is that embraced within a line drawn from 
this starting point, around the various courses, to 
the ‘south shore of Islais creek,’’ and “thence 
along said shore, as it winds and turns, to com- 
mencement.’? ‘he point in the ‘‘south shore,”’ 
from which the last course is to be drawn, must 
be the same point in the shore as is the starting 
point; that is, at whatever point between high 
and low-water mark was the intersection of the 
ditch with the shore line, there must be the point 
in the ‘‘shore line” to which the course along the 
easterly line of Fifteenth avenue is to be ex- 
tended. The term ‘‘shore’’ must be construed 
with the same meaning wherever it is used in the 
same conveyance, and its definite location in the 
first course requires the same location in the last. 
This is a fixed boundary or monument to which 
the distance ‘‘two chains, sixty links,’ must 
yield. Whatever land lies between this boundary 
and the center of the creek is vested in the de- 
fendants Thomas and Luty, and the finding of the 
court that the plaintiffs were the owners of this 
portion of the demanded premises was erroneous. 

3. The defendants other than Thomas and Luty 
claim title under Harvey 8S. Brown to certain lots 
in gift map No. 4, upon the theory that the Moss 
mortgage did not include any part of the bed of 
Islais creek. As Brown had conveyed to Moss all 
the lands described in the mortgage before he 
made the conveyance under which these defend- 
ants claim, it is evident that the plaintiffs’ title, 
derived from Moss, is superior to theirs. 

The judgment and order denying a new trial 
are reversed as to the appellants Thomas and 
Luty. Astothe other appellants they are af- 
firmed. 

NotTe.—Boundaries.—In all deeds, mortgages and 
kindred instruments conveying or agreeing to convey 
land, there is, of course, a necessity for an accurate 
designation of the boundaries of the land conveyed. 
In order to arrive at a correct conclusion in such mat- 
ters itis often necessary for courts to resort to the 
known rules of construction which from experience 
have been found necessary and right, and which have 
practically grown into maxims of the law. It will not 
be amiss therefore to preface this note with some of 
these controlling canons of construction. All deeds 
shall be construed favorably and as near the intention 
of the parties as possible, consistent with the rules of 
law. The construction should be puton the entire 





deed, and every part ofit. For the whole deed ought 
to stand together if practicable, and every sentence 
and word of it be made to operate and take effect. If 
two clauses in a deed stand in irreconcilable contra. 
diction to each other, the first clause shall prevail and 
the latter shall be regarded as inoperative. The law 
will construe that part of adeed to precede which 
ought to take precedence no matter in what part of 
the instrument it may be found. All deeds shall be 
taken most strongly against the grantor. For the 
principle of self-interest will make men sufficiently 
careful not to prejudice themselves or their rights by 
using words or terms of too general or extensive a 
signification. The most general and usual terms of 
description employed in deeds to ascertain the thing 
granted are: Ist, quantity; 2nd, course and distance; 
8rd, artificial or natural objects and monuments. Doe 
v. Porter,3 Ark. 18, 56,57; Bolton v. Lann, 16 Tex. 
96,110. The theory of the law is that those particu- 
lars are to be regarded in which error is least likely 
to occur. Morrow vy. Whitney, 95 U. S. 551. It is 
generally held that the construction of adeed is a 
question of law for the court and cannot be left toa 
jury. That though itis the province ofthe jury to 
say where boundaries named ina deed are located, 
still itis the exclusive province ofthe court to de- 
clare what the boundaries are that control the loca- 
tion. Doe v. Paine & Sawyer, 4 Hawks (N.C.), 64. 
Expressed in other words: ‘What are boundaries is 
matter of law, where they are, is matter of fact?” 
Bolton v. Lann, 16 Tex. 96, 110. See, also, Delvin, 
Deeds, Sec. 1034; Rathbun v. Geer, 64 Conn. 421, 30 
Atl. Rep. 60; Northrop v. Sumney, 27 Barb. 196. It 
is the duty of the court to say what are the first, to 
the end that the jury may arrive ata correct conclu- 
sion as to the second. Where natural objects are 
called for asthe termini or boundaries, and course 
and distance and marked lines are also given, the 
natural objects will prevail as the termini, and course 
and distance may be resorted to by the jury only for 
the purpose of ascertaining the natural objects. 
Course and distance simply play the part of pointers 
or guides to the natural objects. They direct the 
searcher for the true boundary where to look for the 
same, which, being ascertained, either by the assist- 
ance ofthe directions giyen by the course and dis- 
tance or otherwise, must control dnd shorten or 
lengthen the distance as required to arrive at the cor- 
rect boundary. Doe v. Paine & Sawyer, 4 Hawks (N. 
C.), 64; Melvers v. Walker, 9 Cranch, 173; Lessee of 
Croghan vy. Nelson, 3 How. 187, 198; Doe v. Porter, 3 
Ark. 18; Preston v. Bomar, 6 Wheat. 581; Bartlett v. 
Saunders, 13 Otto, 316; Cummings v. Browne, 61 Iowa, 
885, 16 N. W. Rep. 280; Jacobs v. Moseley, 91 Mo. 457, 
48. W. Rep. 135; Curtiss v. Aaronson, 49 N. J. L. 68, 7 
Atl. Rep. 886; McAnnich vy. Freeman, 69 Tex. 445, 4 
S. W. Rep. 369; Beaudry v. Doyle, 68 Cal. 105, 8 Pac. 
Rep. 694; Worsham vy. Chism (Tex. Civ. App.), 288. 
W. Rep. 905; Worsham v. Morgan (Tex. Civ. App.), 
28S. W. Rep. 918; Coughran y. Alderete (Tex. Civ. 
App.), 26S. W. Rep. 109; Smith v. Catlin Co., 117 Mo. 
488, 22S. W. Rep. 1083; Albert v. Thomas, 73 Md. 181, 
20 Atl. Rep. 912; Olson v. Keith (Mass.), 39.N. E. Rep. 
410; Richwine v. Jones (Ind.), 39 N. E. Rep. 460; 
Peterson v. Skjelver (Neb.), 62 N. W. Rep. 48; Logan 
v. Evans (Ky.), 29S. W. Rep. 636. So, where the line 
of another tract of land is called for ina deed as @ 
boundary, the line must be run to regardless of dis- 
tance whether greater or less. Cansler v. Fite, 5 
Jones (N. C.), 424. And this is true even though the 
line of the other tract of land called for is not marked 
or designated and may require a survey to be estab- 
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lished. Corn v. McCrary, 3 Jones (N. C.), 496. When 
the monuments called for cannot be certainly identi- 
fied or found from the description, the field notes and 
plats of the original government survey may be re- 
sorted to in order to show the true line. Peterson v. 
Skjelver (Neb.),62 N. W. Rep. 48. But if the original 
monuments established by the government survey 
can be unquestionably identified without the aid of 
the tield notes they will control the boundary, 
though the field notes be at variance with the monu- 
ments according to their true location. Jd. Woods v. 
West, 40 Neb. 307, 58 N. W. Rep. 938; Thompson v. 
Harris, 40 Neb. 230,58 N. W. Rep. 712. And where 
the field notes are inconsistent with the survey the 
true description may be shown by the evidence of the 
surveyor by whom the lines were established. Schley 
v. Blum (Tex. Civ. App.), 22 8S. W. Rep. 264. The 
rule is that quantity will yield tothe boun ary lines 
and these must give way to fixed and ascertained ob- 
jects. The courts will always apply the rules of con- 
struction in determining the true location of bounda- 
ries. The distance from one known and established 
object whether natural or artificial is not so certain or 
easily ascertained as a boundary as is a simple recital 
that the boundary isaline running from one object 
to another. A line running, for instance, from a cer- 
tain designated tree or other object to a similar object 
or to the middle of a stream or its margin ata low- 
water mark, etc., is more easily ascertained than 
would be the case if the distance from one of these 
objects to the other should be relied on to extend the 
line from one object to the other and no further. If 
the distance should carry the line either beyond the 
objective monument or not to it, it is clear that a 
boundary thus ascertained would not be as definite 
or certain as would the line from one object directly 
to another. Richwine v. Jones (Ind. App.), 39 N. E. 
Rep. 460; Silver Creek Cement Corp. v. Union L, & C. 
Co. (Ind.), 35 N. E. Rep. 125. Where the channel of 
a stream is mentioned as a boundary line it will be 
construed to be the center of the main volume of 
water and not the channel of the deepest portion as 
considered from a_ standpoint of navigation. Dun- 
liuth & Dubuque Bridge Co. v. Dubuque Co., 55 Lowa, 
558, 8 N. W. Rep. 448. The general rule where land 
is bounded on a water-way, whether a river large or 
small oran ocean, and the description calls for the 
margin of the water as the boundary, this will carry 
the grant to low-water or low-tide mark. Babson v. 
Tawter, 79 Me. 368,10 Atl. Rep. 63. And when the 
grantee takes to the bank ofa stream his boundary 
will follow the encroachments or receding of the 
stream. It will not be fixed for all time at the identi- 
cal line of the low-water mark at the precise time of 
the grant, but the boundary must yield from time to 
time to the natural changes in the banks brought about 
by natural causes whether such changes take away from 
or add to the body of land as originally conveyed. Jd. 
Nixon v. Walter, 41 N. J. Eq. 103,3 Atl. Rep. 385. 
But this rule does not apply where, from extraordi- 
nary causes, a large portion of land bordering on 
water, and especially a large body of water, is swept 
away by an unusual disturbance of the elements or like 
cause. It is necessary that the change in the location 
of low-water mark be slow and gradual. Itis the 
practically imperceptible wearing away of the banks 
or their encroachment on the water that carries with 
such changes the boundaries which would otherwise 
remain stationary and fixed. Mulroy v. Norton, 100 
N. Y. 424, 3 N. E. Rep. 581. Andifland suddenly 
destroyed and taken away be reformed by accretion 
within the boundaries as existing before such de- 





struction, the new land thus formed will become a 
part of the tract which bordered at low-tide before the 
sudden and extraordinary change was made, and will 
belong to the owner thereof just as though conveyed 
expressly by deed. Jd. Where the description dis- 
tinctly calls for the high-water mark as a boundary of 
the land conveyed, the boundary thus designated will 
be construed as a fixed line at the date of the grant 
and the subsequent receding or encroachment of the 
water changing the high-water mark will not affect 
or in any way alter the boundary thus definitely es- 
tablished. Nixon v. Walter et al., 41 N. J, Eq. 103, 3 
Atl. Rep. 385. Where a description calls for a fixed 
and ascertainable point on a stream and thence “up 
the same” to another fixed boundary, such descrip- 
tion will be construed to mean in a straight line to 
such object, and not according to the meanderings of 
the stream, unless the description affirmatively call 
for a line along the banks of such stream, or words 
that would indicate that the line should be according 
tothe meanderings of the stream. Wharton v. Brick, 
49 N. J. L. 289, 8 Atl. Rep. 529. So wherea de- 
scription calls for a point in the bed of the stream 
and thence with the meander of the stream to another 
point or object the boundary will follow the meander- 
ings of the stream. Turner v. Parker, 14 Or. 340, 12 
Pac. Rep. 495. And a description naming from one ob- 
ject to another on the stream, will be held to follow the 
meander of the stream as the correct boundary. Ray- 
burn v. Winant, 16 Or. 318, 18 Pac. Rep. 588. And the 
like conclusion is reach where the description is 
‘‘meandering down the right bank” of the river. Heil- 
bron v. King River & F. C. Co., 76 Cal. 8, 17 Pac. 933. 
And the rule is, where lands patented by the general 
government under the acts of congress governing the 
survey and sale of public lands are bordered on a 
stream, either navigable or not navigable, are not 
limited by the meander lines; but the boundary must 
stop at thestream. The St. & Pac. R. R. Co. v. Schur- 
meier, 7 Wall. 272; St. Paul & T. F. R. R. Co. v. First 
Div. St. Paul & P. R. Co., 26 Minn. 31,49 N. W. Rep. 
303. And when patents to land bcrdering on streams 
and water-courses are issued by the government with- 
out reservation or restriction they will be governed 
as to the boundaries by the laws of the State in which 
the land is situated. And where land so patented in 
a State where the common law is in force borders on 
a lake, the grantee from the United States will take to 
the niiddle of such lake. Hardin v. Jordan, 140 U.S. 
871; Lamprey v. Metcalf, 52 Minn. 181,53 N. W. 
Rep. 1139. But if the patent expressly bounds the 
land conveyed on the bank of a water-course, this is, 
in effect, a reservation of any of the land beyond the 
border of the stream or water-course, and the grantee 
will only take to the margin thereof. Packer v. Bird, 
137 U. S. 661. Where land is bounded on the sea the 
rule is that the line of boundary extends only to high- 
water mark. Brown v. Heard, 8) Me. 294, 27 Atl. 
Rep. 182; Oakes v. DeLancey, 133 N. Y. 227, 30 N. E. 
Rep. 974. But if, in order to make the distances and 
acreage called forin the deed agree with the boundary 
on the sea, it becomes necessary to adopt a boundary 
at low-water mark instead of high-water mark as is 
the usual rule, this will be done, and the line at low- 
water mark will control. Oakes v. DeLancey, 133 N. 
Y. 227, 30 N. E. Rep. 974. Where the word “adjoining”’ 
is used in the descriptive part of a conveyance, it will 
be held to mean next to and bounding on the object 
or thing adjoined, and the ideaof any intervening 
space is necessarily excluded. So,in a deed which 
calls for acertain tract of land ‘‘adjoining” and 
“bounded on” the Atlantic ocean, it will be held that 
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the land bounded by the ocean extends to ordinary 
high-water mark, and the grantee will take to such 
mark with all the privileges of ownership on tidal 
waters. Yard v. Ocean Beach Ass’n, 49 N. J. Eq. 306, 
24 Atl. Rep. 729. Where lands are bounded on in- 
land water courses, such as lakes, rivers, etc., the 
criterion for ascertaining just where a callin a de- 
scription to such lake, river, etc., would establish the 
line must be determined by first ascertaining whether 
the body of water bounded be a navigable or 
non-navigable stream or body. Ifthe body of water 
be not navigable, such a description will carry the 
fee to the’ center; if navigable, only to the water line. 
The waters ofall navigable streams belong to the State 
in its sovereign capacity and a riparian owner will not 
be permitted to assert absolute dominion over a body 
of navigable water which might be to the extent of ob- 
structing navigation or otherwise invading the rights 
and privileges of the citizens of the State at large. But 
the grantee would take to the margin with all the 
privileges incident to riparian ownership. Lamprey 
v. Metcalf, 52 Minn. 181, 53 N. W. Rep. 1039. See, to like 
effect, Gouveneur vy. Ice Co. (N. Y.),31 N. E Rep. 865; 
Lembeck vy. Nye, 47 Ohio St. 336,24 N. E. Rep. 686. 
Where a description calls for a line to a street or al- 
ley, it will be held that the fee in the land will pass 
to the center of the street, alley, ete., if the grantor 
owned to such center, subject, of course, to the right 
of the public to use same as a highway. Schneider v. 
Jacob, 86 Ky. 101, 5 S. W. Rep. 350; Kohler vy. 
Kleppinger, 5 Atl. Rep. 750; Florida Southern Ry. 
Co. v. Brown, 23 Fla. 104, 1 South. Rep. 512; Hamlin 
v. Pairpoint Mfg. Co., 141 Mass. 51,6 N. E. Rep. 531; 
Kneeland v. Van Valkenburg, 46 Wis. 434, 1 N. W. Rep. 
63; In re Application of Robbins (Minn.), 24 N. W. 
Rep. 356; Ott v. Kreiter, 110 Pa. St. 370, 1 Atl. Rep. 724; 
724; Wellman vy. Dickey, 78 Me. 29, 2 Atl. Rep. 133; 
Ayers v. Pennsylvania R. Co.,48 N. J. L. 44,3 Atl. 
Rep. 885; Gould v. Eastern R. Co., 142 Mass. 85, 7 N. 
E. Rep. 543; Jarstad v. Morgan, 48 Wis. 245,4 N. W. 
Rep. 27; C. & W. Ry. Co. v. Witheron, 82 Ala. 190, 3 
South. Rep. 23; Watkins v. Lyneh, 71 Cal. 2i. 11 Pace. 
Rep. 808; Hennesse v. Murdoek, 187 N. Y. 817, 83 N. 
E. Rep. 380; Warbrighton vy. Demorett, 129 Ind. 346, 27 
N. E. Rep. 780; Sylvey v. McCool, 86 Ga. 1,128. E. 
Rep. 175; Jacob v. Woolfolk (Ky.), 14 S. W. Rep. 415. 
And the fee of the grantee to the center will, of 
course, continue after the street may be abandoned 
for public uses. Ott v. Kreiter, 110 Pa. St. 370, 1 Atl. 
Rep. 724. And where one plats his land adjoining an- 
other with a street wholly on his own land which he 
lays off into lots and blocks, a conveyance of one of 
these lots or blocks described as bounded on such 
street will vest the fee in the grantee the full width of 
the street to the land of the adjoining owner. Jn re 
Application of Robbins (Minn.), 24. N. W. Rep. 356. 
But where land is described as bounded on the border 
line ofa street or alley, the fee will not pass to the 
center, but only to the border line of the highway 
and no further. Alameda Macadamizing Co. v. Will- 
iams, 70 Cal. 534,12 Pac. Rep. 530; Hunt v. Brown, 
75 Md. 481, 28 Atl. Rep. 1029. Where a deed contained 
this description, “beginning at a point on the east 
side of the Bloomingdale road aforesaid * * * and 
runs thence north along the east side of said 
road” a certain number of feet and the description is 
continued until the line is brought to the point of ve- 
ginaing, it was held that no part of the road-bed 
passed by the grant. Blackman v. Riley, 130 N. Y. 
318, 34 N. E. Rep. 214. Likewise in a deed the de- 
scription in which called for a line ‘thence running 
east 45 degrees north across the road leading to Pen- 





dell’s Ferry; thence by said road on the easterly and 
northerly side thereof,” etc., it was held that the side 
and not the center of the road was the boundary. 
Holmes v. Turner Falls Co., 142 Mass. 590,8 N. E. 
Rep. 646. See, also, Chadwick v. Davis, 148 Mass. 7, 
where a similar rule is announced. 
W. C. RODGERS. 
Nashville, Ark. 








JETSAM AND FLOTSAM. 


CORPORATIONS OF SEVERAL STATES—THEIR LEGAL 
STATUS. 

Railroad corporations often receive corporate 
paternity by being chartered in two or more States. 
The status ofsuch a company is only affected terri- 
torially and not extraterritorially and the legislation 
of either State cannot affect the corporation when 
doing business away from its home State. Two States, 
in the language of Judge Breese in Quincy Bridge Co. 
v. Adams Co., 88 Ill. 615, cannot so fuse themselves 
into a single sovereignty as to unite in passing a 
legislative act to create a body politic of two or more 
States asa corporate entity of two or more States. 
This question has again been thoroughly discussed 
by the 8th Circuit Court of Appeals in Missouri Pac. 
Ry. Co. v. Mech, 69 Fed. Rep. 753. ‘The Missouri 
Pac. Ry. Co. was chartered by the States of Kansas, 
Nebraska, Missouri. The corporation being sued in 
Kansas for personal injuries, the question of diverse 
citizenship was raised (even after pleading to the 
merits) and the trial court decided erroneously that 
the action could be brought; but this judgment was 
reversed and the corporation treated asa domestic 
corporation, incapable of being sued by one of its 
own citizens. In Chi. & N. W. R. Co. v. Auditor, 53 
Mich. 91, Judge Cooley tersely stated the proposition 
thus: “It is impossible to eonceive of one joint act 
performed simultaneously by two sovereign States, 
which shall bring a single corporation into being, ex- 
cept.it be by compact or treaty. There may be sepa- 
rate consent given for the consolidation of corpora- 
tions separately created, but when the two unite, they 
severally bring to the new entity the powers and 
privileges already possessed, and the consolidated 
company simply exercises in each jurisdiction 
the powers the corporation there chartered 
possesses, and succeeds there to its privileges.’ 

The general rule deducible from decided cases 1s 
this: Whenever acorporation of one State by legis- 
lative sanction, becomes also a corporation of another 
State, either by the process of consolidation or other- 
wise, whatever acts it subsequently performs or does 
in the latter State, it does and performs as a domestic, 
and not as aforeign corporation. It derives all its 
powers to act as a corporation in the State of its 
adoption from local laws. Where there sued for an 
act done within the State, it is suable and answerable 
as a domestic and not as a foreign corporation.—Na- 
tional Corporation Reporter. 

MISTAKE OF LAW. 

In a recent article, under this heading, in the Vew 
Jersey Law Journal, it seems to be assumed that no 
reliefcan be obtained from a mistake of law, discon- 
nected from fraud, citing the case of Wintermute v. 
Snyder, 3 N.J. Eq. 489, and observing: “In New 
York, neither on the law nor equity side of the court 
can relief be obtained from a mistake of law. Van- 
derbeck vy. Rochester, 122 N. Y. 285, is a good case on 
the subject.” That case hardly warrants that conclu- 
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sion. It simply decided that a voluntary payment of an 
assessment, made under a mistake of law, and not 
induced by any fraud or improper conduct onthe 
part ofthe payee, cannot be recalled. The law on 
the subject is thus laid down in Browne on Parol 
Evidence, Section 44: ‘Equity will generally relieve 
either party against a mutual mistake of law affect 
ing the written expression of their agreement, but 
not against a unilateral mistake of law unless the mis- 
take was brought about by, or known to the other 
party; and not against a mutual ora unilateral mistake 
respecting the general law on the subject of their agree- 
ment.” In Adsit v. Adsit, 2 Johns. Ch. 448, Kent 
thought that a widow’s acceptance of a legacy in lieu 
of dower, under the mistaken impression that by 
terms of the will an acceptance waived her dower, 
would not estop her from claiming dower. So in 
Evan’s Appeal, 51 Conn. 435. Mr. Pomeroy treats the 
topic learnedly in 2 Eq. Jur. §§ 845, 846, 849. The 
New York doctrine is admirably explained by Earl, 
Com’s, in Pitcher vy. Hennessy, 48 N. Y. 415, which 
we think supports Mr. Browne’s rule, and it also 
finds clear support in Dinwiddie v. Self, 145 Illinois, 
290: Lee v. Percival, 85 lowa, 639; Benson v. Markoe, 
37 Minn. 30,5 Am. St. Rep. 816; Parker v. Parker, 88 
Ala. 362,16 Am. St. Rep. 62; Griffith v. Townley, 69 
Mo. 138,33 Am. St. Rep. 476; March v. MeNair, 48 
Hun, 117; Park Bros. & Co., Limited v. Blodgett & 
Clapp Co., 64 Conn. 28; Goode y. Riley, 153 Mass. 585. 
The writer in the New Jersey Law Journal admits 
that the law is different in England, and in some of 
the States, in the case of mutual mistake of law. The 
subject is rather difficult, and not free from obscurity, 
and affords a field for development of the law, and the 
adoption of a more reasonable and practical rule than 
the idea that every citizen is presumed to know the 
law, when not only does no lay citizen know it, but 
no lawyer and no judge knows it.—Chicago Law 
Journal. 








CORRESPONDENCE, 
LIEN OF JUDGMENT APPEALED FROM AND DISMISSED. 
‘o the Editor of the Central Law Journal: 


In Missouri, Smith obtained a judgment in a justice’s 
court against Jones for $100. On the same day Jones 


filed his bond and affidavit for appeal. The bond was 
approved by the justice and the appeal allowed. 
When the case reached the Circuit Court fifteen days 
later Smith filed a motion to require Jones to give an 
additional bond on the ground that the principal and 
surety in the bond approved by the justice were in- 
solvent. The motion was sustained and Jones was re- 
quired to give additional bond on or before the next 
term. At the next term, Jones having failed to com- 
ply with the order, his appeal, at the request of Smith, 
was dismissed by the court. Five days after obtain- 
ing the judgment before the justice Smith filed a 
transcript of the judgment in the circuit clerk’s office 
of the proper county. Eight days after this and 
several months before the dismissal of the appeal 
Jones sold a large tract of land lying in the same 
county to Brown for $5000. 

Query: Is the land in Brown’s hands subject to the 
payment of Smith’s judgment. O. M. B. 








BOOKS RECEIVED. 


A Treatise on Land Titles in the United States. 
Lewis N. Dembitz of the Louisville Bar. Author 
of a Treatise on Kentucky Jurisprudence. Vols. 
1 and2. St. Paul, Minn. West Publishing Co. 1895. 


By 





’ American Negligence Cases (Cited Am. Neg. Cas.) A 
Complete Collection of all Reported Negligence 
Cases. decided in the United States Supreme 
Court, the United States Circuit Courts of Appeals, 
all the United States Circuit and District Courts, 
and the Courts of Last Resort of all the States and 
Territories, from the Earliest Times, with Selec- 
tions from the Intermediate Courts. Topically 
Arranged with notes of English Cases and An- 
notations. Prepared and Edited by T. F. Hamil- 
ton, of the New York Bar. Vol.1. New York. 
Remick, Schilling & Co. 1895. 
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1. ACCOUNTING—Dismissal after Rcference.—In the 
absence of a plea or answer by the defendant claiming 
affirmative relief as against the plaintiff, the latter 
may, in vacatio:, dismiss his equitable petition fora 
general accounting, even though prior to such dis- 
missal the matters of account involved had been re- 
ferred to and were in process of determination by an 
auditor.—JACKSON V. ROANE, Ga., 23 8. E. Rep. 118. 

2. ACTION FOR WRONGFUL EVICTION—Probable Cause. 
—Where one owning real estate sues out in due and 
legal form a dispossessory warrant against another 
who entered as the tenant ofa prior owner, and the 
warrant, in the absence of a counter affidavit and 
bond, is, by a proper officer, duly executed, and the 
tenant evicted, the latter cannot, unless the warrant 
was sued out with malice and without probable cause, 
maintain against the plaintiff in the dispossessory 
warrant an action for damages to or destruction of his 
business thus occasioned, there being no direct con- 
tractual relation between himself and such plaintiff.— 
PORTER V. JOHNSON, Ga., 288. E. Rep. 123. 

8. ADMINISTRATION — Claims against Decedent’s Es- 
tate.—Claims against the estate of a deceased person 
must be sworn to by the claimants, and affidavits 
made, showing what amounts, if any, have been paid, 
and apy debts due from claimauts to the estate.— 
BROWN Vv. Browy, 8. Car., 23S. E. Rep. 137. 

4. ADMINISTRATION—Power of Administrator to Ex- 
tend Payment.—Where, after conveyance of land, the 
grantor, on being sued for part of the land conveyed, 
contracts to indemnify the grantee for any of the land 
lost to him through the suit, and, pending the suit, 
the grantor dies, the extension by his administratrix 
of purchase notes given by the grantee “in conse- 
quence of the pendency” of the suit will not bind the 
estate.—MADDOCK V. RUSSELL, Cal., 42 Pac. Rep. 139. 

5. ADMINISTRATION—Removal of Executor—Appoint- 
ment.—After letters testamentary have issued to an 
executor, the clerk of the superior court cannot, upon 
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the filing of a caveat, remove such executor, and ap- 
point a collector for the estate, without a hearing, as 
his authority under Code, § 2160, is limited to the is 

suance of an order staying all further proceedings ex- 
cept the preservation of the property and the collec 

tion of the debts until a decision of the issue is had.— 
IN RE PALMER’S WILL, N. Car., 23S. E. Rep. 104. 

6. ADMINISTRATION—Sale of Decedent’s Land.—Sales 
of land by an executor under a decree of the chancery 
court are judicial sales,and are not complete until 
confirmed by the court; and the bidder is not entitled 
to possession until such confirmation.—MAYNARD V. 
COCKE, Miss., 18 South. Rep. 374. 

7. ADMIRALTY — Maritime Liens — Supplies and Ma- 
terials.—Persons having the entire possession of a 
vessel, under a contract of purchase, and using her for 
the transportation of merchandise and passengers, 
are to be regarded as her owners, so thut the port of 
their residence will be her home port, notwithstanding 
that, by the contract of sale, title was not to pass until 
full payment of the purchase money, and that the 
vessel was still enrolled at the port of the sellers.— 
THE SHREWSBORY, U.S. D.C. (Ohio.), 69 Fed. Rep. 1017. 

8. ADMIRALTY — Maritime Liens—Waiver. — A mari- 
time lien is waived by accepting notes or other securi- 
ties extending the time of payment beyond the time 
within which, by the general maritime law or by 
statute, the lienor is allowed to enforce the lien.—THE 
NEBRASKA, U.S. C. C. of App., 69 Fed. Rep. 1009. 

9. ADMIRALTY JURISDICTION—Floating Pile Driver.— 
A pile driver consisting of a floating platform, carry- 
ing a derrick, engine, and pile-driving apparatus, and 
also furnished with a wheel by which it may propel 
itself about the bay or harbor, from one place of work 
to another, and which in its present condition is not 
fitted for purposes of transportation, is not a subject 
of admiralty jurisdiction; and contracts to furnish it 
with supplies are not maritime contracts enforceable 
in the admiralty.—PILE DRIvER E. O. A., U. 8. D.C. 
(Mich.), 69 Fed. Rep. 1005. 

10. APPEAL — Lost Record.—An appeal will be dis- 
missed for failure of appellant to file the abstract of 
the record required by the rules of the court, though 
part of the record has been lost; appellant having 
failed to take measures within a reasonable time to 
supply the part lost.—CLOSE v. CLOSE, Oreg., 42 Pac. 
Rep. 128. 

1l. APPEAL FROM INFERIOR COURTS—Notice.—Under 
Act 1885, p. 158, providing that appeals from the county 
to the district court must be taken within 10 days after 
final judgment, unless the court within the time 
limited extends the time for perfecting the appeal, the 
service of notice of appeal within the required time is 
essential to the jurisdiction of the district court, 
though a motion for a new trial is not disposed of 
within such time.—SLATTERY V. ROBINSON, Colo., 42 
Pac. Rep. 179. 

12. BANKING—Savings and Loan Associations.—Pol. 
Code, § 3617, provides that demands due on account of 
money deposited with savings and loan corporations 
shall, for taxation purposes, be treated as an interest 
in the property, and shall not be assessed to the owner 
thereof: Held,that a corporation authorized by its 
cbarter to doa general loan and trust business, but 
which also conducted a ‘‘savings department,” and 
paid a stipulated rate of interest on deposits in that 
department, though the depositor did not otherwise 
participate in the corporation’s earnings, was subject 
to taxation onthe amount deposited in said depart- 
ment.—CITY OF LOS ANGELES V. STATE LOAN & TRUST 
Co., Cal., 42 Pac. Rep. 149. 

13. CARRIERS—Passengers—Negligence.—In an action 
against a carrier for death of a person pushed by its 
employee from its train, evidence that he had a rail- 
road ticket, entitling him,on its face, to ride on the 
train, is admissible without evidence that it was pur- 
chased or owned by him, or that he boarded the train 
pursuant to it.—SHARER V. PAXSON, Penn., 33 Atl. Rep. 
120. 





14. CLERKS OF CouURT—Statute of Limitations.—The 
statute of limitations begins to run against the cause 
of action given by Code, § 433, in favor of a judgment 
c editor against a clerk of court for failure to properly 
index the judgment, on the expiration of the clerk’s 
term of office.—SHACKELFORD Vv. STATON, N. Car., 238. 
E. Rep. 101. 

15. CONSTITUTIONAL Law — Jurisdiction of Federal 
Courts.—The equity jurisdiction of the federal courts 
cannot take cognizance of a suit by a colored person, 
on behalf of himself and others similarly situated, 
against the officers of the State of which he and such 
others are citizens, to restrain such officers from act- 
ing under a statute of that State, claimed to violate 
Amend. Const. U.S. arts. 14, 15, by abridging or de 
nying his right to vote, since he has an adequate 
remedy at law.—GOwWDY V. GREEN, U.S. C. C. (8S. Car.), 
69 Fed. Rep. 865. 

16. CONSTITUTIONAL LAW — Reduction of Officer's 
Salary.—Act March 6, 1891, reducing the salary of the 
clerk of the district court from that allowed by the 
law in existence at the time of his election, which was 
the same as allowed under the territorial legislature, 
does not violate Const. Schedule, § 5, providing that 
clerks of the district courts, “until otherwise provided 
by law,” shall be entitled to the same fees as are now 
provided by law for clerks of the district courts of the 
territory.—CLARK V. BOARD OF COM’RS OF SILVER BOW 
County, Mont., 42 Pac. Rep. 104. 

17. CONSTITUTIONAL LAW—Taxation— Contract. — A 
statute authorizing the levy of taxes for a special 
purpose enters into and becomes a part of the con- 
tract made thereunder, and a subsequent repealing 
act without a saving clause is void as impairing the 
obligation of a contract, in violation of Const. U.S. 
art. 1, §10.—MCCLESSs V. MEEKINS, N. Car.,23 8S. E. Rep. 
99. 

18. CONTRACT—Breach—Measure of Damages.—In an 
action for breach of a contract to form a partnership, 
whereby plaintiff was to contribute her labor as 
against a hennery plant to be furnished by defendant, 
evidence of the per diem value of plaintiff's services, 
while awaiting the completion by defendant of his 
agreement, cannot be considered in estimating the 
damages.—ROCKWELL STOCK & LAND Co. V. CaSTRONI, 
Colo., 42 Pac. Rep. 180. 

19, CONTRACT—Damages—Recovery of Lost Profits.— 
In an action by a boarding house keeper against a 
grocer for breach of a contract to furnish groceries on 
credit, whereby plaintiff was unable to take boarders 
who applied for board, testimony of plaintiff, who had 
been keeping boarders for 20 years, that if she had had 
sufficient groceries to have taken the boarders who 
applied for board she could have run the house ata 
certain profit, whereas the business was run at a loss, 
is sufficient to authorize a recovery for profits, as it 
will be presumed that persons offering to board with 
plaintiff would have remained with her.—GOLDHAMER 
Vv. DYER, Colo., 42 Pac. Rep. 177. 

20. CONTRACTS — Recovery for Part Performance.— 
One who makes an entire contract, and willfully de- 
faults in a substantial performance thereof, cannot re- 
cover for a part performance, though the other party 
was not damaged by the default.—HARTMAN V. MEIG- 
HAN, Penn., 33 Atl. Rep. 123. 

21. CRIMINAL EVIDENCE— Criminal Law — Best and 
Secondary.— Where upon the trial of acriminal case, 
it appears from a question asked a witnessthat his an- 
swer must discluse his knowledge of the contents of a 
bill of indictment, which is a part of a record of an- 
other case, the answer was properly excluded; the in- 
dictment itself being the best evidence. — SAXON V. 
STATE, Ga., 238. E. Rep. 116. 

22. CRIMINAL LAW—Lareeny—Indictment.—An infor- 
mation for larceny alleging that the property taken 
belonged to a corporation, and that such property, 
when taken, was in the possession of receivers ap- 
pointed by a federal court states an offense against 
the State.—STATE v. Coss, Wash., 42 Pac. Rep. 127. 
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23. CRIMINAL LaW—Withdrawal of Case from Jury.—It 
is only when no aspect of the evidence would reason- 
ably warrant the jury in making the inference that de- 
fendant is guilty that the case should be withdrawn 
from the jury.—STATE V. GREEN, N. Car., 238. E. Rep. 
98. 

24. CRIMINAL PRACTICE—Indictment—Joinder of Of- 
fenses.—Under Rev. St. § 1024, providing that where 
there are several charges against a person for the same 
act, or for two or more acts connected together, or for 
two or more acts of the same class of crimes, which 
may be properly joined, the whole may be joined in 
one indictment in separate counts, an indictment may 
contain a count under section 5456 referring to the 
felonious taking away by any one of anything belong- 
ing to the United States,from any place, and acount 
under section 5460, referring to the felonious taking 
andembezzlement of the metals at the United States 
mint by a person to whose charge they were committed ; 
and it is immaterial that one might be classed as lar- 
ceny, and the other as embezzlement, or that the pun- 
ishment is different.—UNITED STATES vy. JONES, U.S. 
D. C. (Nev.), 69 Fed. Rep. 973. 

25. CRIMINAL PRACTICE—National Banks—Receiving 
Deposits While Insolvent.— An indictment under a 
statute declaring it an offense if an officer of a bank 
shall receive a deposit, “knowing, or having good 
reason to believe, the establishment to be insolvent,’’ 
is not sufficient where it does not allege the insolvency, 
but merely follows the words of the statute,as there 
would be no offense if the bank was not insolvent» 
though the officer believed it was.—STATE Vv. BaRD- 
WELL, Miss., 18 South. Rep. 377. 


26. DEATH BY WRONGFUL ACT — Statute of Limita- 
tions.—Code 1892, ch. 83, § 2746, which contains a sav- 
ing clause in favor of infants ‘‘in any of the personal 
actions before mentioned,” applies only to actions 
mentioned in that chapter, and therefore an action by 
an infant for the death of its father, given oy section 
663 of chapter 21, must be brought within one year after 
the death of the decedent, as required, though the in- 
fant atthe timeis not represented by any guardian, 
etc.—FOSTER V. YAZOO & M. V. R. Co., Miss., 18 South. 
Rep. 380. 

27. DEED — Acknowledgment.—Where a conveyance 
is made toa trustee, with power of sale for the pay- 
ment of debts, such trustee is disqualified, as any other 
grantee would be, to tuke the acknowledgment of the 
grantor.—HOLDEN V. BRIMAGE, Miss., 18 South. Rep. 
383. Fs 

28. DEED—Easements.—An easement that is strictly 
appurtenant to other land of the grantor is incapable 
of existence separate and apart from the particular 
land to which it is annexed, there being nothing for it 
torest upon. But an easementthat is not appurtenant 
to other land, such as may be held or conveyed inde- 
pendently by the owner of it, and without reference to 
other land of the grantor, may be regarded asa right 
or interest capable of being transmitted by deed.— 
RING V. WALKER, Me., 33 Atl. Rep. 174. 


29. Equiry — Jurisdiction.—Complainant, the holder 
ofa judgment against a drainage district of Illinois, 
recovered upon its bonds and coupons, brought suit 
against the district and the commissioners and treas- 
urer thereof, alleging that the commissioners had col- 
lected assessments, and failed to apply them on com- 
plainant’s judgment; that they had received in pay- 
ment of assessments coupons cut from bonds held by 
parties who had consented to a compromise agree- 
ment, and bought below par; and that the commis- 
sioners were chargeable with considerable sums col- 
lected,—this allegation being based on the theory that 
coupons re-received for taxes were to be treated as 
eash. The bill prayed that the commissioners be held 
personally responsible for taxes discharged under 
their direction, and enjoined from receiving anything 
but money for taxes: Held, that the bill should be 
dismissed, since, if there was any personal liability of 
the commissioners, there was an adequate remedy at 





law, and that, for the failure to collect the taxes in 
money, theremedy was mandamus.—COQUARD V. IN- 
DIAN GRAVE DRAINAGE DistT.,U. 8.C. C. of App., 69 
Fed. Rep. 867. 

30. Equity — Jurisdiction—Public Land.—Equity has 
jurisdiction of a bill brought by the United States, as 
trustee for the Indians to whom lands have been al- 
lotted in severalty, pursuant tothe treaties and acts 
of congress providing that the United States will hold 
the land so allotted in trust for the benefit of the al- 
lottees, against persons who have illegally secured 
leases of such lands and taken possession thereof,— 
such bill seeking to oust such intruders, andto re- 
strain them from inducing the Indians to make fur- 
ther leases, and from interfering with the Indian agent 
in the performance of his duties,—since the remedy by 
action of ejectment, even if such action could be main- 
tained, would be inadequate.—UNITED STATES V. 
FLOURNOY LIVE STOCK & REAL EstTaTE Co.,U. 8. C. C. 
(Neb.), 69 Fed. Rep. 886. 


31. FEDERAL CourTs—Circuit Court of Appeals.—The 
mere fact that the validity of a State law under the 
constitution of the United States is drawn in question 
will not, of itself, deprive the circuit court of appeals 
of jurisdiction to decide other questions involved in 
the case, although the judiciary act of March 3, 1891, 
provides, in section 5, for direct appeals from the cir- 
cuit to the Supreme Court, when constitutional ques- 
tions are involved. And,if itappears that the case 
may be disposed of upon grounds independent of the 
constitutional question, the court will take jurisdic- 
tion, and dispose of it accordingly: Held, therefore, 
that where, on appeal from an interlocutory injunc- 
tion, it appeared that, while the bill challenged the 
constitutionality of a State law, the further question 
was also raised whether the case was one of equitable 
cognizance, the court would take jurisdiction, and, be- 
ing of opinion that the case was not of equity cogniz- 
ance, would dissolve the injunction, and order the bill 
dismissed.—GREEN V. MILLS, U. 8.C. OC. of App., 69 
Fed. Bep. 852. 

32. FRAUDS, STATUTE OF—Contract for Sale of Goods. 
—A parol contract between a creditor and a debtor 
whose property has been attached by the creditor, 
that in consideration of the debtor’s allowing the 
creditor to take judgment the latter will purchase the 
goods attached at the sheriff’s sale, and give the debtor 
credit fortheir cash price, irrespective of his bid at 
the sheriff’s sale, is not a contract for the sale of goods, 
so as to bring it within the statute of frauds.—J..COBS 
Vv. UNION MERCANTILE CO., Mont., 42 Pac. Rep. 109. 

33. FRAUDULENT CONVEYANCE—Chattel Mortgage.—A 
chattel mortgage, made in good faith, will not be set 
aside as in fraud of creditors because after its execu- 
tion the mortgagees agreed that the time for paying 
some of the installments should be extended, and con- 
sented to the payment of certain smallsums which 
were being urgently pressed against the mortgagor.— 
SANDERS V. MAIN, Wash.. 42 Pac. Rep. 122. 

34. FRAUDULENT CONVEYANCES—Mortgage on Crops— 
Husband and Wife.—A deed of trust of crops to be 
raised is not a conveyance or trgnsfer, within Code, § 
2294, making a “transfer or conveyance of goods, chat- 
tels, or land” between husband and wife void, as to 
third persons, unless recorded.—UNDERWOOD V. AINS- 
WORTH, Miss., 18 South. Rep. 379. 

35. GARNISHMENT — Property Subject to.—Where, in 
an action against a non-resident, jurisdiction has been 
obtained of defendant andthe garnishee, a debt due 
defendant by a resident, payable in another State, is 
subject to garnishment.—Cross v. Brown, R. L., 33 Atl. 
Rep. 147. 

36. HOMESTEAD — Abandonment.—Where a husband, 
owning a homestead, took up his residence in another 
State, atthe direction of his employer, but, after be- 
ing discharged, did not return, such removal con- 
stituted an abandonment, and was not within Code, § 
1981, providing for the retention of the homestead when 
the removal was temporary, and by reason of some 
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necessity.—SALTER V. EMBREY, Miss., 18 South. Rep. 
378. 

87. INSURANCE—Proof of Loss—Waiver.—A condition 
in a policy that proof of loss be furnished the insurer 
within « certain time is waived where, within that 
time, the company’s agent and adjuster requested and 
obtained from insured a written statement under oath 
in relation to the fire, etc., and a list of the articles 
destroyed, with an estimate of the value of each, and 
then said there was nothing more for insured to do.— 
CAREY V. ALLEMANIA FIRE INS. CO. OF PITTSBURG, 
Penn., 33 Atl. Rep. 185. 

38. JUDICIAL SALE — Bidding by Executor. — One to 
whom property is struck off at an executor’s sale can- 
not have the sale annulled because the executor bid; 
his bidding being bona fide, for the single purpose of 
obtaining the property for himself. — RIGG Vv. 
SCHWEITZER, Penn., 33 Atl. Rep. 116. 

39. JUDGMENT—Agreement to Enter.—Consideration. 
—Acomplaint to enjoin the collection of a deficiency 
judgment, alleging that plaintiffs, the mortgagors, rely- 
ing on the promise of the mortgagee not to enter a 
personal judgment against them, made default in the 
foreclosure suit, and did not appear at the sale, is de- 
fective, as it does not show aconsideration for said 
promise, nor that plaintiffs were injured by their reli- 
ance thereon.—HEIM V. BOUTIN, Cal., 42 Pac. Rep. 138. 

40. JUDGMENT — Revival-—Lien.—The lien of a judg- 
ment on a farm which defendant owned and lived on 
when judgment was entered is continued by a revival 
of the judgment by an amicable scire facias, signed by 
defendant alone, the record title and the possession 
remaining the same, notwithstanding a secret convey- 
ance by defendant to his wife; and subsequent notice 
of the conveyance does not affect the lien, so that an- 
other proceeding for revival, based on the original 
judgment, against defendant and his wife, is not only 
unnecessary, but unauthorized.—LYON V. CLEVELAND, 
Penn., 33 Atl. Rep. 143. 

41. JUDGMENTS — Priority. — Code 1882, § 310, provides 
that a final judgment entered in a court of record shall 
be alien on the land of the judgment debtor for a 
period of 10 years, provided that plaintiff may, at any 
time within three years after the “active energy” has 
expired, revive the judgment with like lien as in the 
original. A judgment which was senior to a mortgage 
and two other judgments had lost its active energy by 
the lapse of 10 years; and, during the 8 years within 
which it eould have been revived, execution was is- 
sued on oe of the junior judgments, and the land sold, 
after which the senior judgment was revived: Held, 
that the lien under the senior judgment was lost, and 
therefore the purchaser could not claim title under the 
senior judgment so as to cut off the mortgage.— 
KAMINSKY V. TRANTHAM, 8S. Car., 23S. E. Rep. 132. 

42, JUDGMENT IN REPLEVIN—Alternative Form.—It is 
not necessary that judgment in replevin be in the 
alternative, where the chattels have been previously 
sold by the judgment debtor.—McCCARTHY V. STRAIT, 
Colo., 42 Pac. Rep. 189. 

43. JUDGMENT ON BOND—Rights of Sureties.—After a 
judgment has been enfered in replevin against defend- 
ant and the sureties on his bond on the consent of de- 
fendant alone, an order allowing the sureties to inter- 
plead and move for the vacation of the same cannot be 
granted.—MCDONALD v. MCBRYDE, N. Car., 23 8. E. 
Rep. 103. 

44. LANDLORD AND TENANT—Construction of Lease.— 
A lease for five years for a gross sum, payable in 
monthly installments in advance, and providing for 
entry on default of any installment, and that, if the 
building becomes untenantable, rents shall cease un- 
til the landlord repairs, which he may do at his own 
option, does not, at inception, create a debt for the 
gross amount of the rent, but under it debt for rent 
can only be created by occupation after default.— 
STRAMANN V. SCHEEREN, Colo., 42 Pac. Rep. 191. 

45. LigEN — Prior Mortgage. — Where an agricultural 
lien on crops to be grown provides that a debt due by 





the owner of the crops, and secured by a prior re- 
corded mortgage on the same crops, is to be paid out 
of the crops, the lienor will hold the crops or their 
proceeds to the amount of such debt as trustee for its 
payment.—BRASFIELD V. POWELL, N. Car., 23 8S. E. 
Rep. 106. 


46. MECHANIC’s LIEN—Subcontractor.—Where parties 
contracted to furnish ties to a railroad company, to be 
used in the censtruction of the road, and afterwards 
sublet the coptract to one who contracted with plaint- 
iff to haul and deliver the ties, plaintiff was entitled to 
a mechanic’s lien for his labor.—ECCLESTON Vv. HgEr- 
TING, Mont., 42 Pac. Rep. 105. 


47. MUNICIPAL BONDS—Fraudulent Issues—Estoppel. 
—A statute of Kansas provides that every county, city, 
township, etc., may compromise and refund its in 
debtedness and issue new bonds, with interest coupons, 
in payment for the sum so compromised, the bonds to 
be signed and to contain certain recitals provided in 
the act, and to be issued by the proper officers to the 
holders of the indebtedness, and arecord to be kept 
by the county clerks of the bonds issued in the several 
counties, showing the date, number, and amount, and 
to whom and on what account issued. Certain bonds 
were issued by the township of W, which purported to 
be issued under this act, and contained recitals that 
all its requirements bad been complied with. The 
records of the governing board of the township showed 
that all the proper steps had been regularly taken, 
and that the bonds were issued to refund certain script 
held by oneG, and were delivered to him. In fact, 
the bonds were issued to the owners of a sugar factory, 
to induce them to locate in the township, and the 
script held by G was issued to him, without consider- 
ation, to create an apparent debt to be refunded. A 
proposal by the owners of the factory to locate it in 
the township, in consideration of the bonds, and an 
agreement reciting the delivery of the bonds were 
copied into the record book of the governing board of 
the township, but formed no part ofthe records of the 
meetings at which the bonds were authorized, and 
were not mentioned or referred to in those records: 
Held, that as against a bona fide purchaser of the bonds, 
without notice of the falsity of the record and the re- 
citals in the bonds, and of the illegal purpose for which 
they were in fact issued, the township was estopped 
to deny that the bonds were issued to refund its in- 
debtedness. — WEST PLAINS TP., MEADE COUNTY V. 
SaGE, U. S. Cc. C. of App., 69 Fed. Rep. 943. 


48. MUNICIPAL BonpDs—Renting Municipal Building. 
—Where a building was erected, under an act permit- 
ting its erection in such a manner as to the towncoun 
cil seemed most expedient, and used for municipal 
purposes, the refunding of bonds issued to erect it 
will not be enjoined because an income was derived 
from letting parts thereof, but which was insufficient 
to pay insurance and interest on the debt.—JONES V. 
CITY OF CAMDEM, 8S. Car., 238. E. Rep. 141. 


49. MUNICIPAL CORPORATION—Opening and Grading 
Streets.—Where, in a proceeding to open a street, the 
final decree in which was rendered eight months be- 
fore the grading was authorized by ordinance, one 
disclaims ‘‘any damage for the property taken by the 
opening of said street,” having at the sametime and 
in the same court a proceeding of his own pending for 
assessment of damages for change of grade, which is 
not abandoned or even referred to, there is no waiver, 
either by estoppel or intention, or damages for the 
change of grade. —CLARK V. CITY OF PHILADELPHIA, 
Penn., 33 Atl. Rep. 124. 


50. NEGOTIABLE INSTRUMENTS — Defenses. — Where 
notes given to a corporation by various persons in 
payment of subscriptions to its capital stock are as- 
signed to a trustee, together with some ofthe stock 
itself, to collect for the payment of bonds issued, at 
the same time, to raise money to complete the work 
for which the corporation was organized, such trustee 
may,in behalf of the bondholders, maintain an ac- 
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tion on any of the notes, regardless of defenses that 
may exist as against the corporation !tself.—KINKEL 
v. HARPER, Colo., 42 Pac. Rep. 173. 

51. NEGOTIABLE INSTRUMENT — Indorsers of Notes— 
Notice.—Where plaintiff bank recognized certain per- 
sons, whose names appeared upon the back of a note, 
as indorsers, and treated them as such, they will be 
held to be indorsers, as to the bank, and as such, en- 
titled to notice of dishonor.—CAROLINA SAV. BANK V. 
FLORENCE TOBACO Co.,S. Car., 288. E. Rep. 189. 

52. NEGOTIABLE INSTRUMENT— Release of Surety. — 
In an action on a note with surety it appeared that 
the maker before its maturity transferred his property 
to a stranger to sell, and out of the proceeds pay the 
note; that after maturity all the parties agreed to asale 
of the property on 15 days’ notice of sale; that, a sale 
onthe day fixed being impracticable, plaintiff con- 
sented to a postponement, and there was no evidence 
thatthe surety did not consent thereto. There was 

o evidence that the payee agreed to look wholly to 

he sale for payment of the debt or to release the 
surety: Held, that the surety was not released.— 
PIMENTAL V. MARQUES, Cal., 42 Pac. Rep. 159. 

53. NEW TRIAL—Application.—Grounds of a motion 
for a new trial, which are expressed in terms so vague, 
general, or indefinite as not to indicate the nature or 
character of the errors alleged to have been committed, 
or which embrace utterly superfluous and unnecessary 
matter, such as lengthy colloquies between counsel 
on opposing sides, or between counsel and the court, 
tedious recitals of irrelevant facts, statements taken 
from the stenographic notes of the trial, and other 
like things, to such an extent as to bury the point in 
question under a great mass of entirely needless 
phraseology, and thus render it very difficult, if not 
impracticable, for this court to ascertain what was 
really the ruling or other conduct of the court com- 
plained of, will not be considered.—GaTE CITY GASs- 
LIGHT CO. V. FARLEY, Ga., 23 8. E. Rep. 119. 

54. PARTNERSHIP BETWEEN HUSBAND AND WIFE—Evi- 
dence.—Much more evidence is necessary to estab- 
lish the existence of a business partnership between 
husband and wife than between persons not in that 
relation.—JOHN BIRD CO. V. HURLEY, Me., 33 Atl. Rep. 
164. 

55. PAYMENT BY CHECK—Diligence.—Where a check 
was received after banking hours, and on the folloW¥- 
ing day the payee, in the usual course of business, de- 
posited it in the bank in which he kept his account, 
and on the next day it was presented for payment to 
the drawee bank, at its place of business, during bank- 
ing hours, but after 11:30 A. M., at which time the 
drawee failed, the payee is not chargeable with lack 
of diligence in presenting it for payment.—Loux Vv. 
Fox, Penn., 33 Atl. Rep. 190. 

56. PLEADING—Answer— Estoppel.—In an action to 
enjoin a city from laying its pipes over private land, 
defendant is not estopped todeny plaintiff's ownership 
by the fact that it has instituted proceedings against 
plaintiff to condemn such land.—COLBY Vv. CITY OF 
SPOKANE, Wash., 42 Pac. Rep. 112. 

57. PRINCIPAL AND AGENT—Authority to Sign Notes. 
—The G Co., a manufacturing and trading corporation 
located in Ohio, had a branch in Missouri, which was 
conducted by one D,as general agent and manager, 
and at which a large business was carried on, in the 
purchase and working up of raw material, and the sale 
of the finished product overa large territory. D was 
left in full control of all departments of this business 
conducted in Missouri, and managed all its affairs, 
financial and other, with the knowledge and consent of 
the officers of the G Co., and generally without direc 
tions or oversight by them. He reported to the G Co. 
from time to time, and some of his reports showed 
entries of ‘‘bills payable.”” Upon the trial of an ac- 
tion against the G Co. upon notes signed in its name 
by D, as treasurer, the president of the G Co. testified 
that he knew that D was signing all the bills payable 
made by the Missouri concern for goods purchased; 





that he supposed it was the natural order of things for 
Dto procure the discount of bills receivable by in- 
dorsing them as treasurer of theG Co.; and that, if 
money were required in an emergency, he supposed 
D would be expected to make and procure the discount 
of the company’s notes: Held, that D, being left in 
the absolute control and management of the whole 
business of the G Co. in Missouri, to act on his discre- 
tion, had authority to do whatever a reasonably pru- 
dent merchant or manufacturer would do, and, ac- 
cordingly, to sign promissory notes in the name of 
the G. Co.—GLIDDEN & JOY VARNISH OO. OF OHIO V. 
INTERSTATE NAT. BANK OF KANSA8s CiTy, U.S. CO. C. 
of App., 69 Fed. Rep. 912. 

58. PUBLIC Lanps—Outting Timber from Mineral 
Lands.—On the trial of an indictment for cutting tim- 
ber from the mineral lands of the United States for 
purposes other than those connected with building, 
agricultural, mining, or other domestic uses, contrary 
to the act of June 3, 1878, the intent is wholly im- 
material, and it is only necessary to show that the 
prohibited acts were done.—UNITED STATES V. REDER, 
U. 8. D. C. (8. Dak.), 69 Fed. Rep. 965. 

59. PUBLIC LanDs — Exclusion from Grant.—It is not 
necessary, in orderto exclude lands from the opera- 
tion of a grant by congress in aid ofa railroad com- 
pany, that title to such lands should have passed to 
another company, but it is sufficient if such lands have 
been in any way segregated from the public domain, 
so as to indicate an intention to exclude them from the 
grant.—UNITED STATES V. OREGON &C. RK. Co., U.S. 
C. C. (Oreg.), 69 Fed. Rep. 899. 

60. PUBLIC LANDS — Timber.—Mesquite, a small tree 
indigenous to deserts, used only for firewood, and not 
used in the manufacture of any useful article, is not 
“timber” within the meaning of Rev. St. U.S. § 2461, 
making it a crime to cut, etc., timber from the public 
lands of the United States.—BUSTAMENTE V. UNITED 
STATES, Ariz., 42 Pac. Rep. 111. 

61. RAILROAD COMPANY — Street Railway—Repair of 
Streets.—Where the charter of a street car company 
and city ordinances require it to repair and repave 
streets occupied by it, such duty extends to the re- 
placement of an old pavement by a new one ofa dif 
ferent and improved kind, ordered by the city.—CrTy 
OF PHILADELPHIA V. THIRTEENTH & FIFTEENTH STS. 
Pass. Ry. Co., Penn., 33 Atl. Rep. 126. 

62. RECOGNIZANCE — Execution.—A recognizance, 
though signed by one as surety, is not binding on him, 
he not having been before the magistrate who signed 
it as having been taken and acknowledged before him. 
—COMMONWEALTH V. HICKEY, Penn., 33 Atl. Rep. 188. 

68. REMOVAL OF OCaUsEs—Jurisdiction to Determine. 
—The State court in which an action has been com” 
menced, if an application is made to it for an order of 
removal to a Federal court, and the Federal court to 
which removal is sought, have an equal right to de- 
termine whether, upon the face of the record and the 
petition for removal, a proper case for removal is made 
out.—SPRINGER V. Howes, U. 8S. C. C. (N. Car.), 69 
Fed. Rep. 849. 

64. REPLEVIN BOND — Judgment.--A judgment in 
replevin that at commencement of the action the right 
of possession was in the plaintiff, that costs be taxed 
against defendant, and showing that they have been 
paid, will not support an action for breach ofa de- 
livery bond conditioned to, deliver the property to 
plaintiff if delivery be adjudged, and to pay costs and 
damages awarded against defendant on failure to re- 
turn the property.—LEWIN v. STEIN, Colo., 42 Pac. Rep. 
185. 

65. SALE—Rescission—False Representations.—State- 
ments on the sale of a note secured by a mortgage, as 
to the condition of the property covered by the mort- 
gage, which the vendor alleged were based on in- 
formation derived from third persons, are expressions 
of opinion, aud, if untrue, afford no ground fora re- 
scission of the sale, Where the vendor refused to guar- 
anty the note, and the vendees took other steps to 
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ascertain for themselves the value of the note and 
mortgage.—ENGLISH V. GRINSTEAD, Wash., 42 Pac. 
Rep. 121. 

66. SALE—When Title Passes.—Where a manufacturer 
contracted to manufacture goods for another, and 
store them in the former’s warehouse, to be shipped as 
instructed, the purchaser to pay for the goods as fast 
as they were made and stored by honoring the man- 
ufacturer’s drafts when presented with warehouse re- 
ceipts attached to the same, and where the latter is- 
sued a warehouse receipt reciting that a specified 
quantity of the goods had been so made and stored, 
the facts, however, being that, although the goods had 
been actually manufactured, they needed some slight 
work to put them in merchantable condition as re- 
quired by the contract, ahd had not been removed 
from the factory to the warehouse, and the purchaser 
paid a draft for the price of these goods, to which this 
receipt was attached,—under these facts the title to the 
goods passed to the purchaser as against the claim of 
a receiver who was appointed at the instance of credit- 
ors to take charge of the manufacturer’s assets, and 
who had accordingly seized the goods in question be- 
fore their actual shipment to the purchaser.—SHEPARD 
v. KING, Ga., 23S. E. Rep. 113. 

67. SALE OR AGENCY.—A writing, in the form of a 
bond, providing that plaintiff was to ‘‘supply” the 
principal therein with goods at a fixed price, to be 
paid when the goods were disposed of by such princi- 
pal, but not restricting control ofthe goods by such 
principal, or providing for commissions on the sales to 
be made by him imports asale to him, and not an 
agency.—LEMP V. Rrus, Colo., 42 Pac. Rep. 169. 

68. SEDUCTION — Consent.—Where it was apparent 
from the testimony of prosecutrix in a prosecution for 
seduction that she yielded to defendant’s solicitations, 
but she testified that she did not expressly consent to 
the act, the jury properly subordinated the literal 
terms to the substance of the evidence.—PEOPLE Vv. 
WALLACE, Cal., 42 Pac. Rep. 159. 


69. SPECIFIC PERFORMANCE — Evidence of Parol Con- 
tract.—The respondent, W B, promised his brother, P 
B, that if the brother would refrain from making a 
will, and thus leave the respondent, as heir and next 
of kin, the sole inheritor of all his brother’s estate, he, 
the respondent, would pay acertain annuity out of 
such estate toa certain relative of the two parties: 
Held, that such a promise, if acted upon, may be en- 
forced in equity, the court abiding by the case of Gil- 
patrick v. Glidden, 16 Atl. Rep. 464, 81 Me. 137.—GRANT 
Vv. BRADSTREET, Me., 33 Atl. Rep. 165. 

70. TAXATION—Assessment of Poll Tax.—Under the 
revenue act (Laws 1891, 2d Sess., p. 123, § 171), provid- 
ing that the assessor may require a person to make a 
verified statement showing the number of his em- 
ployees subject to taxation, a demand in writing, signed 
by the assessor in his official capacity, requiring a 
compliance with said statute, and served upon a 
member of a partnership, was sufficient, and it was 
not necessary that said assessor should personally 
swear as to the one upon whom demand was made.— 
STATE V. OWSLEY, Mont., 42 Pac. Rep. 105. 

71. TAXATION — Occupation License. — Where the 
license ordinances.of a town or city for a given year 
require the issue of a license for, and impose a license 
tax upon, the conduct of a particular business, and 
also impose a specific license tax upon the use by such 
a licensee of a particular agency necessary to be em- 
ployed in the conduct of that business, a person li- 
censed to conduct such business takes his license sub- 
ject to all the provisions of the license ordinances of 
that year; and if, in such general business, he employ 
an agency which is itself subject to a specific license 
tax, he becomes liable for such tax.—MACON SASH, 
Door & LUMBER CO. Vv. MAYOR, ETC., OF CITY OF 
MACON, Ga., 23S. E. Rep. 120. 

72. TAX TITLE—Payment of Taxes before Sale.—One 
in possession of land is not estopped by lapse of time 
from defeating a tax title, by showing that the taxes 





for’ which the land was sold were in fact paid before 
sale.—NICKUM V. DANVERS, Oreg., 42 Pac. Rep. 130. 

73. TELEGRAPH COMPANIES—Penalty.—According to 
the decision of this court in Telegraph Co. v. James, 
16 8S. E. Rep. 83, 90 Ga. 254, there could be a lawful re- 
covery of the statutory penalty from a telegraph com- 
pany for negligence in delivering a message at one of 
its offices in this State, although the message came 
from an office in another State, notwithstanding the 
provisions of the interstate commerce clause of the 
federal constitution. — WESTERN UNION TEL. Co. y. 
LARK, Ga., 23S. E. Rep. 118. 

74. TELEGRAPH COMPANIES — Unlawful Transactions. 
—An action will not lie against a telegraph company 
for damages caused by its failure, through negligence, 
to deliver a message relating to transactions in cotton 
futures.—GIST V. WESTERN UNION TEL. Co., 8. Car., 28 
8. E. Rep. 143. 

75. TENANTS IN COMMON — Joint Action. — Where 
tenants in common mortgage their common property 
to secure the debt of one, on his promise to reimburse 
them for any loss on account thereof, and the property 
is sold to pay the debt, they may maintain a joint ac- 
tion against him.—MCGILL v. MCGILL, Penn., 33 Atl. 
Rep. 146. 

76. TRIAL BY CouRT—Additional Findings.—Where a 
case has been tried by the court upon waiver of a jury, 
and thecourt has decided it, and made special findings 
covering the ultimate facts of the case, additional 
findings cannot afterwards be made upon the request 
of a party.—LANG V. BAXTER, U. 8. C. C. (Me.), 69 Fed. 
Rep. 905. 

77. TRusTS—Monopolies.—The act of July 2, 1890, to 
protect trade and commerce against unlawful re- 
straints aud monopolies, is not applicable to the case 
of a State which, by itslaws, assumes an entire monop- 
oly of thetraffic in intoxicating {liquors (Act S. C. Jan- 
2, 1895). A State is neither a “person” nor a ‘‘corpora- 
tion,” within the meaning of the act of congress.— 
LOWENSTEIN V. EVENS, U.S. C.C. (S. Car.), 69 Fed. 
Rep. 908. 

78. Trust — Resulting Trust.—There is no resulting 
trust in favor of the wife in land purchased by the 
husband, on his credit, though part of the purchase 
price was paid with money subsequently borrowed 
from her.—WOODSIDE V. HEWEL, Cal., 42 Pac. Rep. 
152. 

79. WILLS — Proof of Execution — Witness.—Where, 
upon the trial of anissue of devisavit vel non, a sub- 
scribing witness to the will, from want of memory or 
other cause, is unable or unwilling to testify to its at- 
testation by himself or by the other subscribing wit- 
nesses, or tothe execution of the will by the testator, 
or to the fact that the testator was mentally capable of 
making a will, or where a subscribing witness in his 
evidence denies the existence of any of these facts, 
the same may be proved by any competent witness 
having knowledge thereof, although the latter was not 
asubscribing witness tothe will.—GILLIS v. GILLIS, 
Ga., 238. E. Rep. 107. 

80. WILL — Testamentary Capacity.—To establish a 
will, contested on the ground of the want of testamen- 
tary capacity, it must appear that the testatrix was a 
person of ‘‘sound and disposing mind;” that she had 
mental capacity sufficient to enable her to understand 
the business in which she was engaged. A “disposing 
mind” involves the exercise of so much mind and 
memory as would enable a person to transact common 
and simple kinds of business with that intelligence 
which belongs to the weakest class of sound minds. It 
exists when the testator can recall the general nature, 
conditions, and extent of his property, and his rela 
tions to those to whom he gives as well as to those 
from whom he withholds his bounty. There must be 
active memory enough to bring to mind the nature 
and particulars of the business to be transacted, and 
mental power enough to appreciate them, and form 
some rational judgment in relation to them.—HALL V. 
PERRY, Me., 33 Atl. Rep. 160. 





